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P R E F A C E
It gives us immense joy to share with our readers, the December edition of our monthly
newsletter, “Au Courant”. 

In this edition, the current on-goings in various fields of law have been analyzed
succinctly in the ‘Highlights’ section to provide readers with some food for thought. This
includes a brief comment on the judgement of NCLAT upholding ₹873 Crore penalty
imposed on Carlsberg, United Breweries by CCI for Beer Cartelisation, brief comments on
the SEBI making key changes to Share Buyback Rules, and a short synopsis on the
coming into effect of China’s Anti-Telecom and Online Fraud Laws.

Major happenings in various fields of law such as alternate dispute resolution, banking
and finance, competition law, insolvency and bankruptcy, intellectual property rights law,
mergers and acquisitions, securities law, taxation law, and TMT law have been recorded
in the ‘News Updates’ segment to keep the readers abreast of latest legal developments. 

The ‘Interview’ segment contains an exciting and insightful discussion with Ms. Anisha
Chand (Partner at Khaitan & Co) on the topic of ‘The Report of the Joint Parliamentary
Standing Committee on Finance on the Anti-Competitive Practices by Big Tech
Companies’.

Further, the ‘Recent on the Blog’ section provides the readers with a quick guide to the
latest pieces published on the blog. 

Lastly, the section ‘Call for Comments’ encourages readers to express their views and
concerns on the measures under development and provide critical suggestions on issues
that may have a bearing on financial and mercantile laws. In this Edition, the comments
invited by RBI on its Statement on Developmental and Regulatory Policies, which was
released alongside the bi-monthly Monetary Policy Statement, stating that guidelines
pertaining to Information Technology Governance and Controls, Business Continuity
Management, and Information Systems Audit need to be updated and consolidated.

We hope that this Edition of the Au Courant finds you well and is once again an
enjoyable and illuminating read for you!
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The National Company Law Appellate Tribunal (NCLAT) on 23 December 2022 has upheld the Competition Commission
of India's penalty of over Rs 870 crore on Kingfisher beer manufacturer United Breweries Ltd and Carlsberg India Pvt
Ltd for cartelisation in the sale and supply of beer in various states and union territories. In an 81-page decision
dismissing the appeals brought forth by the companies, the NCLAT Bench comprising of Justice Rakesh Kumar, Member
(Judicial), and Ashok Kumar Mishra, Member (Technical), stated, “We do not find merit in either of the arguments and
all the appeals are rejected.”

The appeal was filed against the CCI order of 29 September 2021 whereby Anheuser Busch InBev India Ltd. (AB InBev),
United Breweries Limited (UBL), and Carlsberg India Private Limited (CIPL) were all fined by the CCI for engaging in
cartelization in the sale and supply of beer in a number of States and Union Territories, including through the All-India
Brewers’ Association (AIBA) platform. Aside from the beer companies, AIBA was found to be in violation of the
Competition Act of 2002 since it was found to be actively involved in aiding this cartelization. Before CCI, all three beer
companies had requested for lesser penalties. The CCI ordered UBL and CIPL to pay penalties to the tunes of Rs. 750
crore and Rs. 120 crores, respectively, in addition to passing a cease-and-desist order, while giving AB InBev and its
individuals the benefit of a reduction in the penalty of 100%, 40% TO UBL, and 20% to CIPL under the provisions of
Section 46 of the Act.

The NCLAT upheld the findings of CCI regarding coordination between UBL and AB InBev with respect to the purchase
of second-hand bottles and regarding four individuals each of UBL and AB InBev, six persons of CIPL and the Director
General of AIBA being held guilty of anti-competitive conduct by CCI. The State government’s role in the case was also
ruled out by the NCLAT. “The mere fact that the State levies taxes or fees on the production, sale, etc of the liquor does
not make the State a party to the said activities,” the order read.

Subserving that the beer companies had filed for lower penalties before the CCI, the NCLAT noted, “On examination of
the aforesaid provisions it can be inferred that the lesser penalty application is like an admission of guilt in a cartel.
Once an appellant admits his/her guilt and makes a disclosure of an alleged violation of Section 3 (cartelisation) of the
Act, he/she may claim a lesser penalty.”

Read More
 

1. NCLAT UPHOLDS ₹873 CRORE PENALTY IMPOSED ON CARLSBERG, UNITED
BREWERIES FOR BEER CARTELISATION
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The Securities Exchange Board of India (SEBI) has made certain key changes to the share buyback regime in India.
These changes to buyback rules come after a consultation paper on the same was released by SEBI in November, 2022.
Under the new rules, buybacks through the open market will be phased out by 2025. Further, significant changes have
been made in the buyback process through tender offers to make it more time efficient. 

SEBI noted that there were various drawbacks in the buyback process through tender offer. It was felt that the stock
exchange route is less efficient as it may be difficult to buy back through this route the full quantity without affecting the
share price. Also, it may take a long time to complete it. Further, there is a possibility of one shareholder’s entire trade
getting matched with the purchase order placed by the company, thus depriving other shareholders to avail the benefit
of the buyback. Hence, in light of the various drawbacks inherent in the share buybacks through the open market in stock
exchanges will be phased out by 2025. Till the time buyback through the open market is still there, certain restrictions
have been placed to prevent it from being misused. The minimum utilization of the amount earmarked for buy-back
through the stock exchange route has been increased from existing 50% to 75%. Further, a separate window on stock
exchanges for undertaking buy-back will be created till the time buyback through stock exchange is permitted.

In order to make the tender offer process more efficient and time bound, reduction in timeline for completion of buyback
by 18 days by removing the requirement of filing draft letter of offer with SEBI and its observations thereof, and
reduction of the duration of the tendering period and period available for payment of consideration to the shareholders
have been approved. Further, upward revision of buyback price until one working day prior to the record date has been
permitted. also , it has been made mandatory to place the relevant advertisements/ documents with respect to buyback,
such as, copy of the public announcement, letter of offer etc. on the respective website of the stock exchange(s),
merchant banker and the company for better dissemination of information to shareholders 

It is believed that the new regime to move to one 100% tender route for buyback with a shorter timeline and ability to
revise the price upwards until the late stage will make the buy-back scheme much more robust, market and investor
friendly.

Read More
 

2. SEBI MAKES KEY CHANGES TO SHARE BUYBACK RULES
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China’s first telecom and online fraud law came into effect aiming to combat scammers that have long swindled people and
resulted in huge financial losses. Adopted by the country’s top legislative body in September, the Anti-Telecom and Online
Fraud Law requires telecom operators, financial institutions, and internet service providers to set up internal systems for
controlling fraud risks. While failing to properly carry out their duties could lead to penalties and even the suspension of
related businesses, individuals involved in fraudulent activities would be subject to detention, fines, and criminal liabilities.

The new law will be applicable to fraud targeting Chinese citizens at home and abroad, and plans to hold overseas
organizations and individuals accountable, too. It also allows immigration authorities to impose travel bans on suspected
scammers and prevent them from traveling to neighbouring regions known for such crimes. The law also guarantees to
strengthen the protection of private data, as many online scams rely on leaked sensitive personal information to intimidate
victims. The State Council, China’s Cabinet, will set up a nationwide mechanism to coordinate anti-scam efforts, while the
police will investigate any reports or clues regarding telecom and online fraud they receive.

In recent years, most of telecom and online fraud criminal activities are related to the leakage of personal information.
Therefore, the issue of personal information protection is also re-emphasized in the Law on Combating Telecom and Online
Fraud. The Law on Combating Telecom and Online Fraud stipulates that personal information processors shall regulate the
processing of personal information, strengthen the protection of personal information, and establish a mechanism to prevent
personal information from being used for telecom and online fraud in accordance with the Personal Information Protection
Law of the People’s Republic of China and other legal provisions. Departments and units performing personal information
protection duties shall implement key protection for logistics information, transaction information, loan information, medical
information, and marriage information that may be used by telecom and online fraud.

In addition, the Law on Combating Telecom and Online Fraud provides for clear legal liability for various types of violations
of the Law. The Law, together with the Civil Code of the People’s Republic of China, the Cybersecurity Law of the People’s
Republic of China, the Personal Information Protection Law of the People’s Republic of China, and the Anti-Money
Laundering Law of the People’s Republic of China, will provide all-round legal support for combating telecom and online
fraud crimes and provide effective prevention and control of telecom and online fraud crimes.

Read More
 

3. CHINA’S ANTI-TELECOM AND ONLINE FRAUD LAW COMES INTO EFFECT
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1.  ARBITRATION CAN BE INVOKED AGAINST PARTY DELETED FROM SECTION 9 APPLICATION: BOMBAY
HIGH COURT

The Bombay High Court in the case of Deccan Paper Mills Co. Ltd. versus M/s. Regency Mahavir
Properties & Ors. has held that merely because the applicant choses to subsequently delete a party from
the proceedings under Section 9, it cannot be held that the arbitral proceedings can never be invoked
against such a party.

The petitioner in the present case had filed a pursis, deleting one of the respondents from the proceedings.
Subsequently, the petitioner invoked the arbitration clause contained in the agreement and filed a petition
under Section 11(6) of the A&C Act before the Bombay High Court, seeking the appointment of a sole
arbitrator. The respondent whose name was deleted contended that arbitration clause was wrongly
invoked against the respondent. The Court observed that a party applying for interim measures under
Section 9 may wish to delete certain parties, if it finds that the interim measures sought in the facts and
circumstances of the case are limited to only a few of the parties to the proceedings.

Read More 

2. DISCLOSURE BY THE ARBITRATOR IS NOT A DISCRETIONARY BUT A MANDATORY REQUIREMENT,
NON-DISCLOSURE VITIATES THE AWARD: DELHI HIGH COURT

The Delhi High Court in the case of Ram Kumar v. Shriram Transport Finance Co. Ltd has held that disclosure by
the arbitrator under Section 12 r/w 6th Schedule of the A&C Act is not a discretionary but a mandatory requirement.
The Court held that disclosure is a necessary safeguard to ensure the integrity and efficacy of arbitration, therefore,
the same cannot be an option but an obligation.In the present case, the dispute arose when the appellants failed to
repay the loan amount and defaulted on the monthly instalments. The respondent unilaterally appointed the
arbitrator and the arbitrator, without making necessary disclosure, decided the dispute between the parties. The
appellant challenged the decision in Commercial Court, where the arbitrator’s decision was upheld. Aggrieved by the
impugned order, the appellant challenged it under Section 34 of the A&C Act. The Court held that as per Section 12 
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ALTERNATIVE DISPUTE RESOLUTION (ADR)
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of the Act, it is mandatory for the arbitrator to disclose any fact that is likely to give rise as to his
independence or impartiality.

Read more 

3. SC DIRECTS HC TO ENFORCE ARBITRATION AWARD GRANTED TO DAMEPL IN DISPUTE
WITH DMR

The Supreme Court directed the Delhi High Court to execute within three months the arbitral award of
Rs 7,200 crore won by the Delhi Airport Metro Express Private Limited (DAMEPL) run by Reliance
Infrastructure against the state-owned Delhi Metro Rail Corporation (DMRC).

The DMRC had in 2008 entered into a contract with DAMEPL for design, installation, commissioning,
operation and maintenance of the metro line. However, the matter went into arbitration due to some
disputes and the arbitration award was granted in the favour of DAMEPL in 2017. The top court had on
May 5 upheld a Delhi High Court order directing the DMRC to pay over Rs 4600 crore of arbitral award
along with interest to the DAMEPL in two months. The High Court was directed to execute the award
and take recourse to such remedies as permitted under the law, including initiating contempt
proceedings, if required.

Read More 

4. INVOKING CIRP WOULD NOT MAKE THE DISPUTE NON-ARBITRABLE: DELHI HIGH COURT

The Delhi High court in the case of Brilltech Engineers Pvt. Ltd. v. Shapoorji Pallonji and Co. Pvt Ltd has
held that the dispute would not become non-arbitrable merely because the petitioner, before filing the
application for appointment of arbitrator, has filed a corporate insolvency application under Section 9 of
the IBC. 

ALTERNATIVE DISPUTE RESOLUTION (ADR)
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In the present dispute the petitioner had filed an application under Section 9 of IBC for initiating
corporate insolvency against the respondent. Thereafter, the petitioner filed an application under Section
9 of the A&C Act wherein the respondent agreed to settle the dispute by arbitration, however, resiled
later on. Accordingly, the petitioner filed an application under Sections 11 and 9 of the A&C Act for the
appointment of the arbitrator and interim relief. The Court held that it is settled position of law that
jurisdiction of NCLT can be invoked only in respect of determined debts, however, merely because a
petition has been by the petitioner asserting that a definite amount is payable by the respondent, would
not imply that the claimed amount has been admitted.

Read more
 

5. ARBITRAL TRIBUNALS EXERCISING POWER U/S 17 NOT STRICTLY BOUND BY CPC: CALCUTTA
HIGH COURT

The Calcutta High Court has held that the arbitral tribunals while exercising powers under Section 17 of
the A&C Act are not strictly bound by the technicalities of CPC. The Court further observed that to
prevent the arbitral proceedings from becoming infructuous and to balance the convenience between the
parties, the tribunal can grant a relief that may not be contemplated in the agreement so long as the
relief does not explicitly stand contrary to the contract.

The petitioner had challenged the order of tribunal under Section 37 of the Act. The Court held that the
ambit of power given to the tribunals for grant of interim relief is to be guided by the basic principles of
CPC, however, the strict technicalities cannot prevent the tribunal from securing the ends of justice,
accordingly, and the Court rejected the objection.

Read More 
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DELHI HC STAYS RECOVERY OF 90% PENALTY IMPOSED ON ‘MAKEMYTRIP’ BY CCI ON A
CONDITION TO DEPOSIT 10% OF PENALTY AMOUNT

1.

The appeal before the NCLAT is a first appeal challenging the order passed by the CCI. Thus, a pre-deposit of 10%
of the penalty amount could not have been made for mere admission of the appeal. It is obvious that the intention,
which may not be explicitly made clear in the entire order dated 6th December, 2022 passed by the NCLAT, is
against the recovery of the remaining 90% of the penalty amount. It is directed that subject to the deposit of 10%
of the total penalty amount of Rs.223.48 crores, in accordance with the order of the CCI, as directed by the NCLAT,
no recovery shall be effected in respect of the remaining 90% of the penalty amount. The said deposit shall be
without prejudice to the rights and contentions of the parties

Read More

2. THE EUROPEAN COMMISSION SENDS STATEMENT OF OBJECTIONS TO META OVER
ABUSIVE PRACTICES BENEFITING FACEBOOK MARKETPLACE

The European Commission has informed Meta of its preliminary view that the company breached EU antitrust rules
by distorting competition in the markets for online classified ads. The Commission takes issue with Meta tying its
online classified ads service, Facebook Marketplace, to its personal social network, Facebook. The Commission is
also concerned that Meta is imposing unfair trading conditions on Facebook Marketplace's competitors for its own
benefit. The Commission preliminary finds that Meta is dominant in the market for personal social networks, which
is across Europe, as well as the national markets for online display advertising on social media. If confirmed, these
practices would infringe Article 102 of the Treaty on the Functioning of the European Union (‘TFEU') that prohibits
the abuse of a dominant market position. Article 102 prohibits the abuse of a dominant position. The
implementation of these provisions is defined in the Antitrust Regulation, which can also be applied by the national
competition authorities.

                                                                                                                              Read More

COMPETITION LAW
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3. NCLAT ORDERS CCI TO REISSUE TYRE CARTEL DECISION; REVIEW FINES TO SAVE
DOMESTIC TYRE INDUSTRY 

NCLAT has directed the Competition Commission to pass a fresh order in the matter of alleged cartelisation by
tyre companies, citing the need to re-examine arithmetical and inadvertent errors as well as to review the penalty
to save the domestic tyre industry. The National Company Law Appellate Tribunal's (NCLAT) order dated
December 1 has come on a batch of appeals filed by the tyre makers against the ruling by the Competition
Commission of India (CCI) back in August 2018.  The CCI had imposed penalties totalling more than Rs 1,788 crore
on the tyre companies. 
The regulator should also "consider reviewing the penalty to save domestic industry" in view of the fact that it is
under a lot of pressure from global tyre manufacturing companies where a lot of unutilised capacity is available, as
per the tribunal. CCI had imposed penalties of Rs 425.53 crore on Apollo Tyres, Rs 622.09 crore on MRF Ltd, Rs
252.16 crore on CEAT Ltd, Rs 309.95 crore on JK Tyre and Rs 178.33 crore on Birla Tyres. A fine of Rs 8.4 lakh was
imposed on their association ATMA also.

Read More

4.  THE EUROPEAN COMMISSION ACCEPTS COMMITMENTS BY AMAZON BARRING IT FROM
USING MARKETPLACE SELLER DATA, AND ENSURING EQUAL ACCESS TO BUY BOX AND PRIME

Amazon's commitments address the Commission's competition concerns over Amazon's use of non-public
marketplace seller data and over a possible bias in granting to sellers access to its Buy Box and its Prime
programme. In July 2019, the Commission opened a formal investigation into Amazon's use of non-public data of its
marketplace sellers. On 10th November 2020, the Commission adopted a Statement of Objections in which it
preliminarily found Amazon dominant on the French and German markets, for the provision of online marketplace
services to third-party sellers. It also found that that Amazon's reliance on marketplace sellers' non-public business
data to calibrate its retail decisions, distorted fair competition on its platform and prevented effective competition.

  Read More

COMPETITION LAW
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Article 102 of the Treaty on the Functioning of the EU prohibits the abuse of a dominant position that may affect
trade within the EU and prevent or restrict competition. Amazon has a dual role as a marketplace where
independent sellers can sell products directly to consumers and at the same time, it sells products on its platform as
a retailer. The implementation of this provision is defined in the EU Antitrust Regulation (Regulation No 1/2003)
which can also be applied by national competition authorities. Article 9 (1) allows the Commission to conclude
antitrust proceedings by accepting commitments offered by a company.

Read More

5. LITHUANIA ISSUES LARGEST-EVER CARTEL FINES

The Competition Council found that the Lithuanian Pharmaceutical Association (LVA) and eight pharmaceutical
companies had agreed on overcharges for compensatory medicines. For the violation of the Law on Competition
and the Treaty on the Functioning of the European Union, a total of more than 72 million Euro fines have been
imposed. Eur. The association uniting the pharmacies will appeal the decision to the Vilnius District Administrative
Court. 
The Competition Council (KT) found out that in 2017 The Ministry of Health (SAM), having decided to assess
whether it is necessary to change the retail and wholesale markups of medicinal products, asked the association to
submit markup proposals based on economic calculations. Through the mediation of the LVA, the pharmaceutical
companies agreed with each other on the mark-ups of reimbursed medicines submitted to the Ministry, allegedly
based on the companies' operating costs. According to the CT report, the competitors prepared a pharmacy
prototype document, which was supposed to show that only if the ministry determines the markups offered by them,
the drug companies will be able to remain on the market. However, as established by the CT, the mark-ups agreed
by the competing drugs were not only supposed to cover the costs incurred by the companies, but also to ensure
additional profits.

 Read More

COMPETITION LAW

_________________________________________________________________________________12

https://drive.google.com/file/d/1XhrwrUopB4HoNkCDHJG62yqRotmXTbB9/view?usp=share_link
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_7728


1. NCLT ADMITS MARVEL REALTORS UNDER INSOLVENCY ON IDFC FIRST BANK PLEA

The Mumbai bench of the National Company Law Tribunal (NCLT) allowed the petition filed by the company’s
lender IDFC First Bank to initiate the insolvency proceedings. The bankruptcy court has admitted Marvel Realtors
& Developers Ltd under the corporate insolvency resolution process (CIRP) and appointed Manoj Kumar Mishra as
the interim resolution professional for the Pune-based realty firm. IDFC First Bank had sanctioned a term loan of
Rs 48 crores in favour of Marvel Realtors & Developers at interest rate of 17.5% per annum in July 2017.
As per the loan agreement, the debt was scheduled to be repaid in 48 monthly instalments and the principal
amount was to be repaid in 10 instalments. As per the latest data from the Insolvency & Bankruptcy Board of India
(IBBI), 5,893 companies were admitted under the CIRP till September-end this year. Of these, – 21% or 1,238
companies – admitted for insolvency were from the real estate sector. Some of the major realty firms being
admitted under the CIRP in recent times, include Rajesh Landmark Projects, Satra Properties, Vijay Group Realty
and Kumar Urban Development among others.

Read More

2. COSMEA PULLS OUT OF RACE TO ACQUIRE RELIANCE CAPITAL

Mumbai-based NBFC Cosmea Financial Holdings has pulled out of the race to acquire debt-ridden Reliance
Capital Ltd (RCL) under an insolvency run bid process, sources said. Cosmea combined with Piramal Group had
put in a bid to acquire Anil Ambani Group's erstwhile company but sources said Piramal still continues to be
interested in the auction process. According to sources, the consortium had submitted the highest binding bid for
Reliance Capital assets.
The planned e-auction for RCL, as approved by the committee of creditors (CoC), is scheduled to be held on
December 21, and the exit of the highest bidder on the eve of the auction has come as a big jolt to the lenders. The
CoC has fixed a floor value of Rs 6,500 crore for the auction, which is Rs 1,500 crore more than the Net Present
Value (NPV) of the Cosmea-Piramal resolution plan.
                                                                                                                                       Read More

INSOLVENCY LAW
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3. NCLAT SETS ASIDE LIQUIDATION OF FEBRIS MULTISPECIALITY HOSPITAL; ORDERS PROBE
INTO RP'S CONDUCT

The National Company Law Appellate Tribunal (NCLAT) has set aside the liquidation of a Delhi-based hospital
and directed the Insolvency and Bankruptcy Board of India (IBBI) to investigate the conduct of the resolution
professional for "many infirmities and illegalities committed" by him. The appellate tribunal has set aside an order
passed by NCLT for liquidation of Febris Multispeciality Hospital and said that the matter has been remitted back
to NCLT to re-examine the issue and consider to change the RP (resolution professional).
A two-member NCLAT observed that meetings of Committee of Creditors (CoC) were held in the premises of the
financial creditor and also joint filing of the reply by RP and financial creditor, reflecting that something was going
on in between the parties. The NCLAT observed that RP had not taken any reasonable step to invite prospective
resolution applicants for the hospital as a going concern which is mandated as per Section 25(2)(h) of the
Insolvency and Bankruptcy Code and as such there is no reason to allow the impugned order to further continue. 

Read More

4.  NCLT ALLOWS SBI PETITION SEEKING INSOLVENCY PROCEEDINGS AGAINST BIL ENERGY 

The Mumbai bench of the National Company Law Tribunal (NCLT) allowed the State Bank of India’s petition to
initiate the insolvency proceedings after the state-owned lender approached it in 2019 against the manufacturer of
transformers parts following a default on dues of over Rs 167 crore. The company challenged the SBI plea, saying
that the default occurred in 2014 and hence the bank ought to have filed the application within three years of the
default.
The tribunal, while admitting the plea, observed that the lender had placed on record the financial statements of
the company from financial year 2014 to 2021, wherein the manufacturing company had acknowledged the debt
owed to SBI. As per the latest data from the Insolvency & Bankruptcy Board of India (IBBI), 5,893 companies were
admitted under the CIRP till September-end this year. Of these, the highest - 39% or 2,298 companies - admitted
for insolvency were from the manufacturing sector.                                                                           

Read More

INSOLVENCY LAW
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1. DELHI HIGH COURT AWARDS OVER ₹2 CRORE DAMAGES TO ADOBE IN TRADEMARK
INFRINGEMENT SUIT AGAINST HABITUAL CYBER-SQUATTER

Adobe, a US-based multinational computer software company, while decreeing its suit alleging infringement of its
registered trademark 'ADOBE' by one Namase Patel. The cyber squatter is accused of registering confusingly
similar domain names in respect of computer software and other IT related services. The bench permanently
restrained Namase Patel and any other person associated with him from registering any domain names which
incorporate or use the trademarks "ADOBE", "PHOTOSHOP" or "SPARK" in a manner which could result in
infringement of Adobe's marks. 
Directing that the access to the websites www.addobe.com and www.adobee.com shall remain blocked, the court
said the same be transferred to Adobe, so as to avoid their misuse after expiry of their term. It further passed a
decree of permanent injunction restraining Patel from disclosing any confidential material received by him relating
to Adobe to any third party. Directing that Adobe shall be entitled to the quantum of damages of Rs. 2,00,01,000
as claimed in the suit. 

 Read More

2.  BOMBAY HIGH COURT RESTRAINS MUMBAI KHADI AND VILLAGE INDUSTRIES ASSOCIATION
FROM SELLING ANY GOODS UNDER 'KHADI' MARK
 
The Bombay High Court has temporarily restrained the Mumbai Khadi and Village Industries Association from
using the mark 'KHADI' and 'Charkha' logo or any deceptively similar mark to sell any product as part of its trade
name, or in any manner that may amount to passing off. The order was passed in a suit filed by Khadi and Village
Industries Commission against the Association for allegedly infringing and passing off its registered trademark
'KHADI' and its variants including word mark, device mark, and label mark in various classes. The court was told
that though the Commission has registered various trademarks only since 2014, the marks have been in use since
September 1956. 

Read More
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3. DELHI HIGH COURT DISMISSES NOKIA'S PLEA SEEKING DEPOSIT OF 'ROYALTY' BY OPPO
FOR ALLEGED INFRINGEMENT OF CELLULAR TECHNOLOGY PATENTS
Nokia owns three Standard Essential Patents (SEPs) which are stated to be necessary to make cellular systems 2G,
3G, 4G or 5G compliant. The Finnish multinational company last year filed a suit before the High Court accusing
Oppo of infringing its patents. Oppo in 2018 had obtained a license from Nokia for utilising its SEPs on payment
of royalty at FRAND rates. The license expired in 2021 but, according to Nokia, Oppo continued to use its SEPs
without renewal of the agreement or taking of any fresh license. In the application, Nokia sought a direction to
Oppo to deposit, with the Court, an amount which would represent the royalty, at FRAND rates, "on payment of
which Oppo could be granted a license to use the suit patents and to which Nokia, consequently, claims to be
entitled." 
The bench in the order passed on November 17 said that the court cannot rely on the first FRAND license
agreement as a basis to direct deposit by Oppo of any amount in terms of Order XXXIX Rule 10 of the CPC. The
provision requires a clear, categorical and unequivocal admission that the defendant is holding monies of the
plaintiff or that certain monies are due from the defendant to the plaintiff. 

 Read More

4. 'PRIMA FACIE CASE OF COPYRIGHT INFRINGEMENT': DELHI HIGH COURT ORDERS BLOCKING
OF WEBSITE UNAUTHORISEDLY USING LOUIS VUITTON PHOTOGRAPHS
 
The Delhi High Court has ordered blocking of a website which was using photographs of the famous French luxury
brand Louis Vuitton without its authorization, observing that a prima facie case of copyright infringement has been
made out. The bench restrained www.haute24.com, its owner and agents from copying or publishing the allegedly
infringing photographs on the website, till the next date of hearing. 
The unlicensed use of the plaintiff's photographs amounts to infringement of the copyright of the plaintiff in the
said photographs, the plaint alleged. Louis Vuitton told the court that the photographs used for advertisement on
its website qualify as "artistic works" within the meaning of section 2(c) of the Copyrights Act, 1957. It submitted
that it had the copyright of the photographs since they were taken at its instance, by persons commissioned to do
so and are used to advertise its products The matter is now listed before the Joint Registrar for completion of
pleadings February 6, 2023. 
                                                                                                                                                     Read More
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INTELLECTUAL PROPERTY LAW
5. 'ROOH AFZA' TRADEMARK HAS ACQUIRED IMMENSE GOODWILL, REQUIRES HIGH DEGREE
OF PROTECTION: DELHI HIGH COURT IN SUIT AGAINST 'DIL AFZA' SHARBAT
In Hamdard National Foundation (India) & Anr V. Sadar Laboratories Pvt Ltd, The Delhi High Court observed
that the mark "Rooh Afza" has acquired immense goodwill and has served as the "source identifier" for the sharbat
being manufactured by Hamdard National Foundation (India) and Hamdard Dawakhana for over a century.
Observing that "Rooh Afza" mark requires a high degree of protection and it is essential to ensure that the
competitors keep a safe distance from it, a division bench  restrained Sadar Laboratories Private Limited from
manufacturing and selling any product under the trademark "DIL AFZA" till the disposal of the trademark
infringement suit filed by the former. Observing that there is a similarity in the trade dress of the two products as
they have same deep red colour and texture, the court further said that the commercial impression of impugned
trademark "Dil Afza" is deceptively similar to "Rooh Afza" trademark. The court also noted that the trademark
"ROOH AFZA" has been used in respect of the appellant's product for over a century and thus, prima facie, it is a
strong mark. 

 Read More
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1. RELIANCE RETAIL’S ₹2,850-CR METRO BUY TO EXPAND PHYSICAL FOOTPRINT
Mukesh Ambani-owned Reliance Retail Ventures Ltd (RRVL) has acquired METRO Cash & Carry India, German
international wholesaler METRO AG’s wholly-owned subsidiary, for ₹2,850 crore. This acquisition will give RRVL
access to METRO India’s wide network of 31 large format stores across 21 cities, a large base of registered ‘kiranas’
and other institutional customers, strong supplier network and some of the global best practices implemented by
METRO in India.
METRO’s addition will augment Reliance Retail’s physical store footprint. It will also boost its ability to better serve
consumers and small merchants by leveraging synergies and efficiencies across supply chain networks, technology
platforms and sourcing capabilities. The multi-channel B2B cash & carry wholesaler has reach to over 3 million B2B
customers in India, of which 1 million are frequently buying customers, through its store network and eB2B app.
METRO India operates 31 large format stores across 21 cities with about 3,500 employees. The multi-channel B2B
cash & carry wholesaler has reach to over 3 million B2B customers in India, of which 1 million are frequent buyers.

 Read More

2.  MENSA ACQUIRES MENSXP, IDIVA, AND HYPP BRANDS FROM TIMES INTERNET
 
Mensa Brands, a D2C House of Brands, has acquired MensXP, iDiva, and Hypp from Times Internet, for an
undisclosed amount. Together, these platforms have a reach of more than 40 million monthly visitors on-platform
and 250 million monthly visits across social platforms. MensXP, iDiva, and Hypp are online platforms catering to
men’s lifestyle, women’s lifestyle, and influencer management spaces, respectively. The latest acquisitions are said to
enhance Mensa’s digital brand-building capabilities and provide synergies in building a next-gen, digital-first
consumer company. These platforms also own popular IPs, such as Honest Reviews and South Delhi Girls. Post-
acquisition, the three platforms will continue to operate as independent brands in their respective segments. 

                                                                                                                                                     Read More
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3. IDBI, AXIS AND INDUSIND OBJECT TO ZEE-SONY MERGER
As the merger between Zee Entertainment Enterprises and Culver Max Entertainment (Sony) nears the deadline
for completion, several creditors have approached the National Company Law Tribunal (NCLT) to file an
objection. IDBI Bank, which filed an insolvency plea against Zee at NCLT, Mumbai, also informed about its
intention to file an objection against the Zee-Sony merger. Axis Bank and IndusInd Bank, too, have approached the
NCLT in the same proceedings. The merger has already received approval from NCLT, CCI and shareholders.
Zee, in its exchange filing on Wednesday, disclosed that an application was filed by IDBI Bank in the insolvency
court, claiming to be one of the creditors of the company. The application was filed for the resolution of a claim of
around ₹150 crore. The bank’s claim comes from a debt service agreement between promoter-backed cable
company Siti Networks Ltd and IDBI Bank. Under the agreement, Zee acted as a guarantor for a loan that IDBI
gave to Siti, according to Zee’s disclosure.

 Read More

4.  LIFE INSURANCE CORP’S STAKE IN HDFC CROSSES 5%
 
Life Insurance Corporation of India (LIC), has expanded its holding in HDFC Ltd. to over 5% as a result of buying
shares on the open market. Mortgage lender HDFC Ltd. reported in a regulatory filing on Monday that LIC
increased its shareholding in the firm to 5.003% by purchasing 1.2 lakh shares on the open market. The ownership
climbed from 4.991% to 5.003%, an increase of 0.012% at an average price of Rs2,673.84 per unit, according to LIC
in a separate filing. On December 2, 2022, the insurance made the acquisition, it continued. Additional shares were
purchased by LIC for a total of around Rs57.2 crore. On the BSE, shares of HDFC finished at Rs2,674.95, up 0.35%.
Prior to the acquisition, LIC owned more than 9.09 crore shares or 4.991% of the company. HDFC Ltd made the
decision to combine with its banking affiliate HDFC Bank earlier in April. The largest corporate merger in Indian
history, the $40 billion deal between HDFC Bank and the largest domestic mortgage lender on April 4 will create a
financial services behemoth. 

                                                                                                                                                     Read More
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1. NO BORROWER HAS RIGHT TO GRANT OF ONE TIME SETTLEMENT SCHEME: TELANGANA
HIGH COURT
The Telangana High Court relying on decision of Apex Court in Bijnor Urban Cooperative security worth Rs. 138.02
lakhs. However due to market conditions, it had to be closed down. The Petitioner Bank Limited, Bijnor v. Meenal
Agarwal, (2021) ruled that Banks have the freedom to accept or reject One-Time Settlement (OTS) proposals as
per their commercial wisdom. In the present case The Petitioner filed a writ petition seeking a Writ of Mandamus to
the Bank/Respondent to accept the OTS proposal made by Petitioner. The Petitioner had taken a term loan of Rs.
336.69 lakhs from the Respondent to set up a manufacturing unit against collateral made a proposal for One Time
Settlement in order to avoid the burden of interest. Although the principal amount was paid, the Respondent did
not accept the OTS proposal. 
The bench ruled that, No writ of mandamus can be issued by the High Court in exercise of powers under Article
226 of the Constitution of India, directing a financial institution/bank to positively grant the benefit of OTS to a
borrower and such a decision should be left to the commercial wisdom of the bank whose amount is involved and it
is always to be presumed that that financial institution/bank shall take a prudent decision whether to grant the
benefit or not under the OTS scheme. 

Read More

2.  NON-SCHEDULED BANK REQUIRED TO TAX THE INTEREST ON STICKY LOANS OR NPAS ON
RECEIPT BASIS: HIMACHAL PRADESH HIGH COURT
 
The Himachal Pradesh High Court has held that the non-scheduled bank was required to tax the interest on the
sticky loans and non-performing assets (NPAs) on a receipt basis. The division bench has observed that an
amendment to Section 43D by Finance Act, 2017 was made by which the scope of section 43D to Co-operative
Banks was extended. Although the amendment was sought to take effect on April 1, 2018, it was likely to be treated
as retrospective in nature. The appellant/department contended that the assessee was a non-scheduled bank and
was following a mercantile system of banking. Hence, the assessee was required to credit the income of NPAs or
sticky loans and could claim the same as bad debt in the next year. The assessee could not draw any benefit under
Section 43D of the Income Tax Act, 1961. Section 43D was not retrospective in nature, but it  was to  take  effect  on 
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April 1, 2018.The court held that the object of amending the existing provisions of Section 43D reveals that the
benefit of the existing provision is available to scheduled banks, a public financial institutions, etc. It was evident
that the amendment was brought into force with a view to cure the omission in Section 43D.

 Read More

3.  RBI IMPOSES PENALTY ON 13 COOPERATIVE BANKS 
 
The Reserve Bank of India on 19th December, 2022 announced penalties on 13 cooperative banks for contravention
of various regulatory norms. The penalties range between Rs 50,000 and Rs 4 lakh. The maximum penalty of Rs 4
lakh has been imposed on Shri Kanyaka Nagari Sahakari Bank, Chandrapur, and Rs 2.50 lakh fine on The
Vaidyanath Urban Co-operative Bank, Beed.  A penalty of Rs 2 lakh each has been slapped on Wai Urban Co-
operative Bank, Satara and Indore Premier Co-operative Bank, Indore. For contravention of various norms, a
penalty of Rs 1.50 lakh each has been imposed on Patan Nagarik Sahakari Bank, Patan and The Tura Urban
Cooperative Bank, Meghalaya. The other banks on which have penalties been imposed are: Nagrik Sahakari Bank
Maryadit, Jagdalpur; Jijau Commercial Co-operative Bank, Amravati; Eastern & North-East Frontier Railway Co-op
Bank, Kolkata; Jila Sahakari Kendriya Bank Maryadit, Chhatarpur; Nagrik Sahakari Bank Maryadit, Raigarh; Jila
Sahakari Kendriya Bank Maryadit, Shahdol. In each case, the RBI said penalties are based on the deficiencies in
regulatory compliance and is not intended to pronounce upon the validity of any transaction or agreement entered
into by the banks with their customers. 

Read More
 

4. GROSS NPAS OF BANKS FALL TO 6-YEAR LOW OF 5.9% IN FISCAL FY22: FM NIRMALA
SITHARAMAN

Finance Minister Nirmala Sitharaman said banks' gross non-performing assets (GNPA) have dropped to
a 6-year low at 5.9% by end of March 31, 2022, fiscal. The FM said this in Rajya Sabha. Recently, an ICRA
report also revealed that headline NPAs of both public sector and private sector bankers are now at
multi-year lows. Further, in the upper house of the Parliament, the FM  also  shed  some  light  on  private
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investment capital expenditure. She said, the CAPEX is happening in the country due to favourable policies such as
Production Linked Incentive Schemes (PLI). Sitharaman also highlighted inflationary pressure. She revealed that
the government is keeping an eye on inflation that is purely extraneous nowadays because of fuel and fertiliser
prices. Later, in its banking sector outlook report, ICRA stated that most banks are better prepared to deal with
any incremental stress arising out of the restructured book.
ICRA's note added, going forward, gross NPAs and net NPAs to continue on a downward trend. While slippages
are likely to be granular unlike bulky corporate slippages in past. However, ICRA also stated that the impact of
rising interest rates and inflation or economic shocks are some of the key factors to look out for. 

 Read More

5.  CHEQUE DISHONOUR: GENERAL ALLEGATIONS AGAINST DIRECTOR OF THE COMPANY,
WHO DIDN’T SIGN THE CHEQUE, IS NOT SUFFICIENT FOR VICARIOUS LIABILITY, RULES DELHI
HC

In Prakash Chand v. State & Anr., The Delhi HC ruled that a general allegation against the director of the
company, who didn’t sign the cheque, is not sufficient for vicarious liability. The bench was dealing with the petition
seeking the quashing of the summoning order passed by the Metropolitan Magistrate and all its consequent
proceedings. In this case, seven agreements were executed between the complainant and the accused no.1 company
i.e., K.S. Oils Ltd. for importing crude oil through the complainant company. The cheques were drawn and the same
were returned dishonoured with remarks showing “Funds Insufficient”. The petitioner as well as all other accused
persons were summoned to appear by the Trial Court. 
The counsels for the petitioner submitted that the petitioner was an Independent/Non-Executive Director in the
accused company at the time of the commission of the offence and had no role in the transactions or business of
the company or in any day to day affairs of the company. It was further submitted that the petitioner is neither a
signatory to any of the cheques in dispute, nor were the cheques issued under his knowledge. High Court observed
that general allegations have been made against all the directors of the accused company. Such mere allegation or
bald assertion may be sufficient to implicate the Managing directors as well as those who are signatories to the
cheque, but not the other directors or persons, especially independent or non-executive directors. 

Read More
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1. SEBI SUSPENDS MONEYTREE RESEARCH AND ITS OWNER FROM THE SECURITIES MARKETS
FOR THREE YEARS
The Securities and Exchange Board of India (SEBI) has blacklisted Capital Solutions and its owner Manish Dubey,
as well as Narendra Madan Rathod, the owner of Moneytree Research, and levied penalties on them. The firm and
its proprietors were discovered to be illegally providing investment advising services. Capital Solutions and Mr.
Dubey were barred from the markets for two years in two separate decisions given on December 23, 2022, while
Moneytree Research and Mr. Rathod were barred for three years.
Murali Dhar Rao, SEBI’s executive director, said in an order that, “Unregistered investment advisers, such as Capital
Solutions, put investors at risk by misleading them... I discovered that the company did not have a SEBI certificate
of registration to serve as an investment adviser. As a result, the statements or ads made on the website were
deceptive and were designed to entice clients to use the so-called financial advising services.” Two investors, Govind
Kushwaha and Pratham’s Dhar Adhikari filed accusations stating that Capital Solutions took money from them in
exchange for trading suggestions with a 95% success record. 

Read More

2.  THE NSE HAS RECEIVED IN-PRINCIPLE APPROVAL FROM SEBI TO ESTABLISH A SOCIAL
STOCK EXCHANGE AS A SEPARATE SEGMENT
 
In her 2019-20 Union Budget speech, Finance Minister Nirmala Sitharaman proposed the establishment of a Social
Stock Exchange under the regulatory ambit of SEBI for listing social enterprises and voluntary organizations
working for the realization of a social welfare objective so that they can raise capital as equity, debt, or units
similar to a mutual fund (MF).
According to the exchange, the government has declared a new security “Zero Coupon Zero Principal (ZCZP)” via
the gazette notice Securities Contracts (Regulation) Act of 1956. “The new instrument ZCZP can be publicly or
privately issued by Not for Profit (NPO) upon registering with the Social Stock Exchange sector of NSE to raise
money subject to satisfaction of qualifying conditions. Currently, the minimum issue size is one crore, and the
minimum application size for subscriptions is two lakhs. A subscription to the ZCZP would be equivalent to a
charitable donation” it was added. 

Read More
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3. THE SEBI HAS INTRODUCED A FRAMEWORK FOR INTERNATIONAL INVESTMENT IN
ALTERNATIVE INVESTMENT FUNDS
The Securities and Exchange Board of India (SEBI) released a framework for alternative investment funds (AIFs)
seeking capital from international investors. The manager of an AIF must ensure that the foreign investor is a
resident of a country whose securities market regulator is a signatory to the International Organization of
Securities Commissions (IOSCO) Multilateral Memorandum of Understanding or a signatory to a bilateral
Memorandum of Understanding with SEBI when onboarding investors.
“AIFs may take commitment from a government or Government-related investor who does not meet the
aforementioned requirement, if the investor is a resident in the nation as may be permitted by the Government of
India,” the Securities and Exchange Board of India (Sebi) stated in a circular. Furthermore, the investor providing
25% or more of the corpus must not be a person named on the United Nations Security Council's Sanctions List or
a resident of a nation named in the Financial Action Task Force's public statement (FATF). 

Read More

4. SEBI APPROVES TOUGHER GREEN BOND FRAMEWORK
 
The Securities and Exchange Board of India (SEBI) agreed to strengthen the green bond framework by introducing
the concept of blue bonds and yellow bonds as new types of sustainable finance. Blue bonds are associated with
water management and the maritime sector, whereas yellow bonds are associated with solar energy. These are
different types of green debt securities. In addition, to address ‘green washing’ concerns, the regulator would
establish the essential dos and don'ts relating to green debt securities, SEBI said in a release following its board
meeting today.
Greenwashing is the process of channeling proceeds from green bonds to projects or activities with low
environmental advantages. Furthermore, the watchdog will expand the framework for green bonds by broadening
the definition of a green debt security to include new types of sustainable finance related to pollution prevention
and control, as well as eco-efficient products. These steps have been taken in response to growing interest in
sustainable finance in India and around the world, and to connect the existing framework for green debt securities
with the updated Green Bond Principles (GBP) recognized by IOSCO. 

Read More
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SECURITIES RIGHTS
5. THE ISRAEL SECURITIES AUTHORITY HAS PROPOSED A CHANGE TO REDEFINE “DIGITAL
ASSETS”
The Israel Securities Authority (ISA), Israel's primary securities regulator, proposed regulating digital assets as an
increasing number of Israelis become acquainted with them. The plan sought to strike a balance between the
hazards of investing in digital assets and the necessity for regulation. Digital assets have been reclassified as
securities. Over the years, the ISA has formed several committees to investigate and regulate the issuing of
cryptocurrencies. They also fostered the growth of digital markets in Israel. The current committee was entrusted
with investigating the authority’s policies on digital asset investment products.
It also defines digital assets as digital representations of value or rights that can be used for financial investment.
Furthermore, the ISA seeks authority over the digital asset business, including the ability to set standards for
issuers and intermediaries and impose consequences for noncompliance. Greater authority for the Israel Securities
Authority The requirement that issuers of digital assets publish a document explaining the details of the digital
asset before it may be issued or registered for trading is a significant component of this amendment. 

Read More
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1. MISTAKE IN THE PERSONAL INFORMATION OF THE TRUST IS A RECTIFIABLE MISTAKE AT
ANY STAGE: ITAT
The Delhi Bench of the Income Tax Appellate Tribunal (ITAT) has held that a mistake in the personal information
of the assessee is always rectifiable at any stage. The assessee is a government Board registered u/s 12A claiming
exemption u/s 11 all along for the last many years and also later years. Inadvertently, while filing the return, the
particulars with regard to claim of benefit of registration u/s 12AA under the Act, in point B to Part A-GEN were
wrongly filed as “NO” and relevant information about registration etc. was shown as “NO”. The exemption intended
to be claimed by the assessee was not allowed by the CPC.
The tribunal while allowing the appeal filed by the appellant returned the matter to the AO's files to consider the
assessee's rectification application. The tribunal further held that the nature of a mistake is one that falls into the
definition of a mistake apparent from the record and is liable to be corrected without any requirement of a revised
return. 

Read More

2.  GUJARAT HIGH COURT QUASHES ASSESSMENT ORDER OF INCOME TAX WORTH RS. 101
CRORES FOR NOT FOLLOWING NATURAL JUSTICE
 
The Gujarat High Court has quashed the assessment order of income tax worth Rs. 101 crores on the grounds of a
violation of the principle of natural justice by the National Faceless Assessment Center. The petitioner/assessee is
in the business of refining and trading different kinds of edible oil from crude and raw cotton wash oil. The case of
the petitioner was taken under scrutiny and assessment under the E-assessment Scheme, 2019 and notice along
with detailed questionnaires were also issued. In response to notices, the petitioner and assessee submitted their
replies from time to time. The assessee contended that, despite the petitioner providing all of the details required
by the assessor, the assessor issued the assessment order without providing the petitioner with an opportunity to be
heard, resulting in a violation of natural justice principles. The High Court while quashing the assessment order
held that the respondent/department will be at liberty to proceed with assessment under the provisions of Section
144B of the Income Tax Act, 1961, as permissible under the law, after issuance of a show cause notice and draft
assessment order so as to provide an opportunity of hearing to the petitioner. 

Read More
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3. DELHI HIGH COURT ALLOWS DEDUCTION OF EXPENSES UNDERTAKEN UNDER THE CSR
ENDEAVOUR U/S 37 OF THE INCOME TAX ACT
The Delhi High Court in the case of PCIT Vs PEC Ltd. has held that the expenditure incurred for Corporate Social
Responsibility (CSR) is allowed for deduction under Section 37 of the Income Tax Act, 1961. The present writ was
filed by the department alleging that ITAT has erred in allowing deduction of expenses undertaken under the
Corporate Social Responsibility (CSR) eneavour u/s. 37 of the Income Tax Act.
Department alleged that exemption u/s 37 can be claimed only if all the conditions prescribed in the said
provisions are satisfied. The department contended that the expenditure for which the deduction is claimed was not
incurred wholly and exclusively for the purposes of carrying on business or a profession. The court, while upholding
the order of the ITAT, held that explanation 2 inserted in Section 37(1) was prospective in nature and therefore not
applicable in the assessment years in issue. 

Read More

4.  ITAT ALLOWS EXPENSES INCURRED TOWARDS TRANSFER OF SHARES
The Delhi Bench of ITAT has held that expenditure incurred wholly and exclusively towards transfer of shares is
allowable transfer expenses as per section 48 of the Income Tax Act. The assessee filed the return for the
assessment year 2016–17, declaring an income and claiming transfer expenses against the sale consideration.
During the assessment proceedings the assessee contended that expenses were incurred wholly and exclusively for
the transfer of shares and that expenses are eligible as per Section 48 of the Income Tax Act of 1961.
The assessee filed an appeal against the Assessing Officer’s decision to disallow the transfer expenses. The tribunal
noted that there was nothing on record to suggest or no material brought on record by the AO to suggest that
transfer expenses were not incurred wholly and exclusively for the purpose of transferring shares held by the
assessee.

Read More
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5. INTEREST INCOME EARNED BY CO-OPERATIVE SOCIETY FROM INVESTMENTS MADE WITH
CO-OPERATIVE BANKS IS ELIGIBLE FOR SECTION 80P DEDUCTION: ITAT

The Mumbai Bench of the Income Tax Appellate Tribunal (ITAT) has allowed the deduction under section 80P(2)
(d) of the Income Tax Act in respect of interest earned by cooperative societies from investments made with
cooperative banks.
The respondent-assessee is a cooperative society constituted by members (office tenement owners) for the purpose
of maintaining the Mittal Court Building. The assessee society declared taxable income in its return of income. The
AO noted that the assessee had invested funds as FDR with the Saraswat Co-op Bank Ltd., Abhudaya Co-op Bank
Ltd., National Co-op Bank Ltd., and Shamrao Vithal Co-op Bank Ltd. The AO noted that the assessee had received
interest income from the deposit made with the Co-op Bank on which it claimed deduction under section 80P(2)(d)
of the Income Tax Act. The assessee filed an appeal before the CIT(A)/NFAC, which ruled that interest income
derived by a cooperative society from investments held with a cooperative bank is deductible under Section 80P(2)
(d). 

Read More
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1. MSO REGISTRATIONS SHOULD BE RENEWED FOR 10 YEARS: TRAI
The Telecom Regulatory Authority of India (TRAI) has proposed that multi-system operators (MSOs) be registered
for ten years, with a processing charge of one lakh rupees. It has also proposed that the window for registration
renewal open no later than two months and no earlier than seven months from the date of expiry. “The Information
and Broadcasting Ministry shall have a list of MSOs with due dates of expiry on its website beginning with the
most recent due date,” it added.
MSOs receive satellite signals from numerous broadcasters and deliver a bundled and encrypted feed of multiple
channels to local cable operators, who retransmit it to customers through cables. There are currently 1,753
registered MSOs, with approximately 1,100 actives. The telecom and broadcast regulator has also suggested that
the uplinking and downlinking criteria be changed so that broadcasters do not provide signals to MSOs whose
registration has lapsed. 

Read More

2.  TELCOS’ LANDLINE REVENUES WILL NOT BE INCLUDED IN THE AGR FOR CALCULATING
SUC
The Department of Telecommunications (DoT) said that to estimate the total Spectrum Usage Charge (SUC)
payable using the weighted average technique, the actual adjusted gross revenue (AGR) shall be considered after
subtracting revenue from landline services. The Department of Telecommunications (DoT) has indicated that while
computing the spectrum usage charge, revenue from landline services will be deducted from a telco's adjusted
gross revenue. Telcos pay SUC on a weighted average basis based on the quantity and timeliness of airwaves
owned.
The most recent clarification from the DoT refers to an earlier order dated June 21, 2022, in which the government
abolished the 3% floor on SUC, a move that was applauded by Reliance Jio, Bharti Airtel, and Vodafone Idea.
Telcos used to contribute 3–4% of AGR to SUC, but after the 3% floor was removed in June, their contributions
decreased to less than 1% of AGR. The government charges operators a license fee equal to 8% of their AGR. As a
result, a lower AGR suggests that carriers will pay less in taxes. Quarterly payments for regulatory levies such as
SUC and license fees are made based on AGR.

Read More
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3. DOT CREATES FOUR TASK FORCES TO ENCOURAGE DOMESTIC TELECOM MANUFACTURING
AND REMOVE BARRIERS
According to an official memorandum, the Department of Telecom (DoT) has organized four task teams to suggest
to the government actions that will improve the domestic telecom manufacturing ecosystem and remove
bottlenecks. The announcement followed a meeting earlier this month between Communications Minister Ashwini
Vaishnaw and 42 CEOs of telecom equipment manufacturers, during which he identified the necessity for the
formation of a task force to address issues expressed by the companies.
The Department of Transportation has requested recommendations from one of the task forces for a phased
manufacturing programme for telecom gear manufacturers to strengthen the domestic component supply chain
ecosystem and attract global players. The second task force will investigate the current ecosystem and make
recommendations to the government about prospective 4-5 chip advances. The third task force will research the
time required for customs clearance and air freight movement, available infrastructure, the establishment of Free
Trade Warehousing Zones at important airports, and other logistics challenges. Another task group will identify
new prospects for 5G product development and manufacture in the country that will be required under Digital
India, such as data centers and railway modernization. 

Read More

4. THE DELHI HIGH COURT HAS ASKED THE TRAI TO EXPEDITE DISCUSSIONS WITH
STAKEHOLDERS ON OTT REGULATION.
The Delhi High Court has instructed the Telecom Regulatory Authority of India (TRAI) to communicate with
stakeholders as soon as possible to provide recommendations to the union government on the proposed regulatory
framework for Over-The-Top (OTT) applications such as WhatsApp and Facebook Messenger. “Given the
widespread prevalence and use of internet telephony, TRAI would quickly conduct this stakeholders’ engagement
and make appropriate recommendations," Justice Prathiba M Singh wrote in an order.
The court was hearing a petition filed by World Phone Internet Services Pvt. Ltd, which claimed that while
companies like them are required to pay license fees for internet services such as internet telephony, platforms such
as WhatsApp and Facebook Messenger are unregulated and do not pay any fees to the government. In response,
the Department of Telecommunications informed the court that TRAI’s recommendation that the regulatory
framework for Over-The-Top (OTT) services be waived had not been adopted. The court was also informed that, at 
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Aits 19th meeting on July 26, the Digital Communications Commission sent the matter back to TRAI to establish a
proper regulatory mechanism for OTT. 

Read More

5. GOVT PROPOSES SELF-REGULATION FOR ONLINE GAMING COMPANIES.
Gross Gaming Revenue is the fee charged by an online skill gaming platform as service charges to facilitate the
participation of players in a game on their platform while Contest Entry Amount (CEA) is the entire amount
deposited by the player to enter a contest on the platform.
A panel of state ministers – set up by the GST Council to look into taxation of online gaming and casinos recently
submitted its report to Finance Minister Nirmala Sitharaman. The council looks after issues related to Casinos,
Race Courses, and the Online Gaming industry. Meanwhile, the government of India has announced the official
recognition of Esports. It is now integrated with mainline sports disciplines in the country. 

Read More

_________________________________________________________________________________31

http://164.100.69.66/jupload/dhc/PMS/judgement/13-12-2022/PMS08122022CW111732019_111227.txt
https://www.meity.gov.in/writereaddata/files/NOTICE-Public%20Consultation-%20Amendment%20to%20IT%20Rules%2C%202021%20in%20relation%20to%20online%20gaming.pdf


C A L L  F O R  C O M M E N T S

_________________________________________________________________________________32



The Securities and Exchange Board of India (SEBI) has published a consultation paper with respect to redressal of investor grievances. In order to
enhance protection of investors’ interests, the regulator proposes to strengthen grievance redressal by leveraging the online dispute resolution
mechanisms. At present, an investor with grievance can approach the intermediary concerned, market infrastructure institutions (MIIs) or SCORES
(SEBI Complaints Redressal System), and in the case of an unsatisfactory resolution, could opt for an MII-administered mediation/arbitration for
specific intermediaries. To streamline the arbitration process, SEBI intends to make it more effective by recommending that these be conducted
online, on an end-to-end basis, using the capacity and tech of other online dispute resolution institutions.

In addition, it plans to extend the modified MII-administered mediation mechanism to all specified securities market intermediaries. It says this will
make the redressal mechanism more simplified and streamlined for investors. Comments have been sought from the public on the same, with the
last date for submission of inputs being January 27, 2023. Comments can be sent by email to ia_ho@sebi.gov.in . 
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1. INTRODUCTION

‘The Corporate Insolvency Resolution Process (CIRP) comprises three stages; the first stage concludes with the approval of a Resolution Plan by
the Committee of Creditors (CoC) whereas the third stage concludes with such Resolution Plan being approved by the Adjudicating Authority. The
second stage lies in the interim, where the plan has already been approved by a CoC but awaiting approval by the Adjudicating Authority i.e., the
National Company Law Tribunal (NCLT). Both the first and third stages are explicitly governed by the conditions laid down in the Insolvency and
Bankruptcy Code 2016 (IBC), through which the relationship of the parties is clearly determinable. However, there exists a lack of clarity with
regard to the relationship between the successful resolution applicant and corporate debtor during the second stage of the CIRP process. 

The Courts have previously had the chance to review the nature of a Resolution Plan at the second stage, but have not arrived at a consensus
regarding its nature. By ascertaining the nature of the Resolution Plan, we could easily determine the source of legal force on the plan and
whether it is the IBC or contract law. The Supreme Court and NCLAT have attempted to answer this exact question in the case of Ebix Singapore
Pvt Ltd. vs Committee of Creditors of Educomp Solutions Ltd. & Anr. and the case of Piramal Capital & Housing Finance vs Kapil Wadhawan And
Ors. respectively. However, the authorities have failed to come up with a straightforward answer to the nature of a Resolution Plan during the
second stage of the CIRP. 

In this research piece, the author attempts to argue that the nature of a Resolution Plan is to be ascertained in the form of a contract, which in
turn would benefit several successful resolution applicants and further the objectives of the code. By way of interpreting a Resolution Plan in the
form of a contract, successful resolution applicants would have  access  to  various  remedies  such  as  restitution,  novation,  and  liquidated  and 
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unliquidated damages, which are not specifically available to them at the second stage, as per the conditions laid down in the IBC. The
claim that the nature of a Resolution Plan is in the form of a contract finds backing in the Bankruptcy Law Reforms Committee Report of
2015 (BLRC). The BLRC is a pre-legislative text that was utilized in the formation of the IBC, which has referred to the Resolution Plan as a
‘binding contract’ and ‘binding agreement’ on several occasions. Additionally, this article provides a brief overview of the CIRP process and
explains how the stages are analogous to the formation of a contract. Moreover, it refers to the bankruptcy laws of several foreign
jurisdictions that have established the nature of a Resolution Plan to be in the form of a contract, such as the United Kingdom, the United
States of America, and Singapore.

2. THE INTENTION OF THE LEGISLATORS

The Ministry of Finance constituted the Bankruptcy Legislative Reforms Commission (BLRC) on 22 August 2014. The Committee issued two
volumes of reports along with a draft insolvency bill. Through their draft bill, they suggested harmonized legislation for resolving both
corporate and personal insolvencies, which later came to be known as the Insolvency and Bankruptcy Code 2016. Their reports and draft bill
are essentially a pre-legislative text which was unreservedly incorporated into the IBC. The BLRC in Volume 1 of its report has referred to
the Resolution Plan as a ‘binding contract’, ‘binding agreement’ on numerous occasions. In Paragraph 5.3.3, the committee has remarked the
following, “The RP must ensure that the solution agreed upon by majority vote in the creditors committee is presented as a binding contract
signed by the majority to the Adjudicator within the time limit available.” (emphasis supplied) Furthermore, in Paragraph 5.3.4, the
committee has instructed the Resolution Professional (RP) to submit a “binding agreement” before the prescribed date or otherwise proceed
with the liquidation process. Apart from this, there have been several other mentions in the BLRC Report which indicate the clear intention
of the commission to characterize the Resolution Plan in the form of a contract. Such characterization would supposedly enable the
Resolution Plan to have a binding effect which would consequently prevent a CoC to renege from the conditions stipulated in the Resolution
Plan. 

3. CIRP'S RESEMBLANCE TO THE FORMATION OF A CONTRACT

The rationale for ascertaining a Resolution Plan in the form of a contract also arises from the fact that the entire CIRP process resembles
the formation of a contract. When a Request for Resolution Plan is issued by the corporate debtor, it corresponds to an invitation to offer.
The response to such a request is the submission of a Resolution Plan, which in turn resembles an offer made. Subsequently, such an offer is
accepted and approved by the CoC through their voting mechanism and bears resemblance to the acceptance of an offer. The terms of a
Resolution Plan are nothing but a commercial bargain between the resolution applicant and the CoC, which is combined with the intention
to establish a binding legal relationship. The commercial bargain between the parties suggests the fact that an agreement has been
reached through negotiation, that has been facilitated with the element of contractual freedom. 
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4. FOREIGN JURISPRUDENCE ON THE NATURE OF A RESOLUTION PLAN

The argument that a Resolution Plan is in the nature of a contract is further strengthened by the interpretations of foreign jurisdictions. For
instance, the Singapore Court of Appeal has confirmed a Resolution Plan to have a “contractual scheme”. This verdict relied on the fact that
the legislation in Singapore, more particularly the Companies (Amendment) Act of 2017, postulates the arrangement to have the effect of a
binding contract. 

The United States of America follows an identical interpretation of such Resolution Plans. A Resolution Plan is characterized as a contract
and the violation of its provisions enables the parties to seek contractual remedies, as was held in the landmark case of In re Hoffinger
Indus, Inc. Additionally, Section 1141 of the United States Bankruptcy Code has been a useful aid in determining the binding effect of a
Resolution Plan. While interpreting Section 1141, the US Bankruptcy Court in In Re Shenandoah Realty Partners L.P. v. Ascend Health Care,
has held that “the plan proponent and has the same effect as contract.” 

In the United Kingdom, the power to propose a Company Voluntary Arrangement (CVA) which is much like a Resolution Plan, is provided
through the UK Insolvency Act 1986. Section 5(2)(b) of the same Act dictates that once a CVA is approved by creditors having a voting
share of at least 75% of total creditors, then all parties are bound by the provisions of such CVA. Professor Roy Goode in his authoritative
book titled “Principles of Corporate Insolvency Law” has remarked that “the wording of s.5(2)(b) has led the courts to characterize the
relationship between the parties to a CVA as essentially contractual in nature and its scope and effect are determined by its terms, which
fall to be interpreted by application of the ordinary principles of contractual interpretation.” (emphasis supplied) This interpretation has
been further strengthened by subsequent rulings of the English Court of Appeal, wherein they have held that such CVAs establish
contractual obligations and are subject to the usual principles utilized in the interpretation of contracts. 
 some countries like Switzerland would demand prior consent from the data protection authorities if the SCC's terms are violated. 
5. CONCLUSION

In the case of Ebix Singapore Pvt Ltd. vs Committee of Creditors of Educomp, the Supreme Court of India held that a submitted Resolution
Plan cannot be regarded as a contract. However, in light of the fact that the BLRC report itself has made references to indicate otherwise,
the CIRP process illustrated to be analogous to the formation of a contract along with interpretations made in foreign jurisdictions, it is
clearly evinced that a submitted Resolution Plan is in the nature of a contract. By ascertaining the nature of a Resolution Plan in the form
of a contract, the Courts could entitle successful resolution applicants to have access to a host of remedies in the second stage of the CIRP
such as restitution, novation, liquidated, and unliquidated damages. Additionally, it would help determine the relationship between the
successful resolution applicant and the corporate debtor, and provide clarity on the expected conduct of involved parties during the second
stage. This would fill the gap in the current Insolvency and Bankruptcy framework, enabling the growth of credit markets in India. 
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1. INTRODUCTION

With the conclusion of the COP-27 negotiations recently at Sharm-El-Sheikh, sustainability and mitigation through the “loss and damage fund”
have come to the forefront. The permeation will be seen both by national governments and the private sector, with the focus shifting from
“announcement” to “implementation”. India has set a loft target of achieving net zero by the year 2070 at the COP26 Conference. This ambition
has been followed up by both Indian regulators as well as companies shifting from traditional regulatory mechanisms to more green and
decarbonizing methods of environmental compliance and sustainability into their modus operandi. Environmental Social Governance (“ESG”)
disclosures are one of the most significant parameters used by governmental agencies as well as the private sector as an archetypal measuring
rod for the same in recent years. They primarily serve a three-tier purpose. For companies, they not only help in the minimization of transitional
and financial risk as well as a reputational loss but also provide opportunities for innovation to self-assess their sustenance in the long term. For
investors, it helps to determine the financial viability of a company determined by the socio-environmental impacts of its course of business. For
consumers, it builds a stronger sense of trust and goodwill while engaging in those companies’ services. While ESG norms have been a buzzword
among large corporate houses in India, its percolation to the Micro, Small, and Medium Enterprises (“MSME”) sector seems to be minimal. Before
diagnosing the state of the problem pertaining to ESG disclosures to MSMEs, it is important to understand the trajectory of how ESG has evolved
in India. 

2. EVOLUTION OF ESG NORMS IN INDIA

The genesis of ESG norms can be traced to the National Voluntary Guidelines (“NGVs”) issued by the Ministry of Corporate Affairs in 2009
followed by the SEBI mandate of 2012 of the top listed 100 businesses to declare their NGVs  along  with  their  business  statements  as  per  the 
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Business Responsibility Report of 2008. Section 134(m) of the Companies Act, 2013 read with Rule 8(3)(A) of Companies Account Rules,
2014, which places a mandatory obligation on the board of directors to provide information on energy usage and conversation, along with
the Corporate Social Responsibility Rules, 2014 are two other avenues of the Indian ESG framework. In 2017, the SEBI Circular on Disclosure
Requirements for Issuance and Listing of Green Debt Securities in order to regulate green debt securities included additional parameters
for financing ESG-Complaint Projects related to subject matters like renewable energy, sustainable land use, and biodiversity conversation.
Another milestone in the nascent Indian ESG framework is the establishment of the Business Responsibility and Sustainability Report
(“BRSR”) from FY 2022-2023 which replaces the Business Responsibility Reporting (“BRR”) framework through the amendment of the SEBI
(Listing Obligation and Disclosure Requirements) Regulation, 2015 making it mandatory for the top-listed 1000 companies to make ESG-
related disclosures at the end of every financial year. The BRSR regulations were issued in alignment with the Ministry of Corporate Affair’s
National Guidelines for Responsible Business Conduct (“NGBRC”) issued in 2019 which eventually will lead to the formation of a BRSR
Index. These ESG norms have been affirmed and elaborated by various official sources such as the SEBI Consultation Paper on ESG Rating
Providers and the RBI Report of the Survey on Climate Risk and Sustainable Finance. Further, while there has been no direct judgement
laying down ESG norms, the Supreme Court has very clearly affirmed that environmental protection is something that company directors
have to strive for and implement.

3. THE BRSR MISSES VIZ-A-VIZ THE MSME SECTOR

The BRSR evolves an important ESG reporting and compliance mechanism in India. It provides for a two-pronged disclosure : mandatory as
well as voluntary disclosures which provide an impetus for many companies to assess the disclosure threshold based on their market-specific
domains making it surely a step in the right direction. These disclosures can broadly be divided into three categories: General Disclosures,
Management and Process Disclosures, and Principle Wise Performance Disclosures. Some relevant particulars of these broad categories
include aspects relating to products and services provided by the business, Corporate Social Responsibility details, transparency and
disclosure guidelines based on the NGV’s structures and policies adopted towards complying with the NGRBCs, etc.

Examining it from the light of Micro, Small, and Medium Enterprises does not paint a pleasant picture. First classified and defined
statutorily under Section 7 of the MSME Development Act of 2006, MSMEs constitute more than 90% of Indian businesses providing
employment to more than 45% of the populace and contribute to more than 30% of real Indian GDP. Thus, MSMEs play a pivotal role in
determining the course of Indian business and its impact on ecological and environmental footprints. Examining the current BRSR
framework, it provides for an ESG compliance scheme only for the top 1000 listed companies based on market capitalization which merely
constitute the top 1% of the Indian Business Ecosystem excluding the majority of businesses. According to the NITI  Aayog’s Expert Group on 
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Climate Change, industries and businesses, in general, constitute one-fourth of the carbon footprint of India. According to a joint study
conducted by the Small Industries Development Bank of India and GIZ of Germany, this carbon footprint is largely attributed to the MSME
sector which occurs due to a lack of resources for environmental compliance and the use of outdated technology. Thus, there is a dire need
to bring MSMEs under the fold of an ESG regulatory framework.

However, there are some inherent flaws in the current BRSR framework when it comes to ease of compliance for MSMEs. Firstly, since this
audit of ESG Reporting is more of an internal one and under the BRSR companies do not mandate these audits to be conducted by external
or third-party independent agencies, investors fear that with self-reporting mechanisms there could be “greenwashing” wherein companies
provide unverified ESG reports. Secondly, there is also a general lack of awareness and apprehension of higher due diligence costs with
regard to ESG compliance.

4. STATE OF THE PROBLEM AND SUGGESTIONS

Despite the inherent need for ESG compliance, the fact that ESG reporting for MSMEs may not be financially feasible cannot be ignored,
especially where the reporting framework is relatively comprehensive (BRSRs). So, the question that is bound to arise is how to solve the
affordability and necessity conundrum. The answer to this can be sought by looking both at the past and present of ESG reporting in India.
The first step of action that can be initiated is making BRSR lite compulsory for all listed companies including MSMEs, excluding the top
1000 listed companies which already have their disclosure standards, as we have already explored above. Some disclosure aspects of the
BRSR Lite that set it apart from the normal BRSR guidelines include but are not limited to the fact that disclosure of “leadership indicators”
under Principle wise performance disclosures is non-mandatory, easing the process for smaller companies. A more comprehensive layout of
the Lite framework has been aptly provided by the Ministry of Corporate Affairs. 

The provisions of BRSR Lite may still seem too broad for MSMEs, as some of the more onerous requirements include listing the “top 3
plants”. In such a situation, it seems that a “Lite” or more aptly a smaller-scale version of the current BRSR Lite disclosure standards is
required for MSMEs. This may have the same parameters or similar parameters as are there in the Lite model, just on a smaller scale and
more curated to the so-called ‘little guys’.
 
According to the authors, this would be a suitable course of action in light of the European Experience via Directive 2021/0104, which
elucidated that voluntary disclosures of ESG-based parameters among MSMEs always lead to skewed implementation. In a situation where
the MSMEs will still not be able to abide by these standards, the so-called ‘checklist version’ that was followed in  the  previous  BRR format
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should be taken up, which was less data-intensive as compared to the BRSR formats and followed the preliminary NGV model. A contention
may arise that this would defeat the entire point of adding the more comprehensive BRSR. However, we have to keep in mind that these
recommendations are not for the top 1000 listed companies, but rather MSMEs lower on the capital and individual social impact echelons.
The prime purpose of taking this step would be to ensure that even smaller enterprises get initial exposure to ESG reporting, considering
the importance that is going to be accrued with said reporting in the not-so-distant future. Once ESG reporting becomes a norm among
MSMEs, the next step would be to establish credible agencies through a public-private partnership model involving the expertise of the
private sector and the financial assistance of the Government to conduct impartial and independent ESG Compliance Audits to avoid
problems of Green Washing arising of Self-Reporting to boost the investing credentials of the MSMEs among potential investors. 

Now that a working model has been suggested, it is important to look into its implementation. As stated in the report of the 2015 Addis
Ababa Action Agenda of the UNICTRAL Working Group on SMEs, one of the major reasons for non-implementation is a lack of awareness
and appetite among the MSMEs regarding the long-run benefits of ESG compliance. Further, a report by report by the International
Chamber of Commerce titled ‘Scaling MSME Sustainability Reporting’ clearly indicates that MSMEs are either averse to ESG disclosure
regulation or unaware of what framework they should choose for the same. Thus, it is incumbent upon national governments to create
awareness as well as the climate for ESG compliance. Financial resource restraints are one of the biggest impediments MSMEs face in India
and thus linking credit provision incentives to ESG compliance will ensure better implementation. One such incentive can be seen through
the Green Finance Initiative of the Reserve Bank of India which looks at supplying credit through Sustainability Linked Loans which
consider the sustainability performance of the MSME before any credit is granted, which will allow MSMEs to adopt greener technologies in
their course of business. Another working model that India could implement is the EU Directive 2019/2088 that banks, investors, and other
financial institutions are required to report on “their approach in evaluating ESG efforts spent by investee companies and the associated
risks, including the supply of finance.” Thus, shifting the burden of potential investors to do their due diligence before investing in an MSME.
This would also be an incentive for the company itself, or more aptly a deterrent from not partaking in proper ESG reporting. 

5. CONCLUSION

Increased globalization and a general lean by investors, both foreign and domestic, towards sustainable and socially responsible companies
would make it unwise and impractical to keep the lifelines of the Indian economy out of the ESG loop. While a complete transition into full-
fledged reporting will be and should be, a drawn-out and well-planned process, it is prudent that we introduce the concept of ESG reporting
to listed MSMEs in a comparatively sprightly manner. Problems such as financial limitations and greenwashing are bound to arise, and a
plan of action has to be developed for the same as has been suggested in the blog, but the implementation of compulsory ESG reporting
would be a step in the right direction. With the words “sustainable” and “green” on everyone’s lips in this era of development, vying for ESG
reporting in the professional Indian business model seems to be the need of the hour. 
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WHAT ARE THE KEY CHALLENGES ASSOCIATED WITH THE DIGITAL MARKETS THAT
ARE PROMPTING INDIA TO THINK OF NEW LEGISLATION? IS THIS AN ADMISSION
THAT THE EXISTING FRAMEWORK IS INSUFFICIENT?

The challenges faced with the digital markets are global and multi-faceted. Big Tech companies
are creating regulatory issues for all the legal and policy regulators across the world irrespective
of the domain of law in which these regulatory challenges arise, and competition law is one such
domain. Big tech companies challenge traditional business models and function differently by
forming zero-price markets that are driven by network effects. These are multi-sided markets but
unlike other such markets, the scale that a technology platform provides is very different from
the scale that a traditional business model provides. Thus, when digital markets are observed
from an economic perspective, it is noted that digital markets are driven by increasing return-to-
size economies and network effects. The same has also been noted in the Standing Committee
Report. This means that in the case of the digital market, the output that you get is
disproportionately higher than the input that you need to put in. This is different from a
traditional market where there are diminishing returns to size economies and after reaching a
certain point, the output reduces substantially. As such, there is a fear that in digital markets,
within a period of 3-5 years, a resultant monopolistic output can arise. Unlike this, in a traditional
market, an entity might take about 20-30 years to reach such a level.

Thus, the rapidness at which the network effects can make a market concentrated or become
monopolistic is very high in digital markets and that is why the existing legislature thinks that
there is an enforcement gap. There is a need to either adapt or amend the existing legislation,
or come up with a new law altogether, that exclusively regulates this small bucket of technology
companies. 
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Inadequacy in existing market tools for enforcement is another reason prompting the legislature to deliberate upon a specifically focused law. The
current enforcement tools are price-focused, instead of data-focused. Digital markets are zero pricing markets where entities drive a big chunk of
their revenue from advertising, as such, the data of consumers becomes immeasurable for the big tech companies. However, the tools that we have
are inadequate, and they fail in terms of the determination of the market because the boundaries of digital markets are unclear. 

With respect to the second question, it should be noted that before the Standing Committee Report came out, the CCI was of the view that the
existing legislation gives us enough flexibility to be able to manage the big tech companies and competitition issues associated with them. But in my
opinion, as the Indian law regulators are facing the true practical challenges associated with investigating such companies, they are starting to
realize that the unique characteristics of this market, probably warrant a different governance mechanism to be able to effectively regulate this
market and the existing laws are in some ways inadequate. So, the answer can be yes and it depends on the need to more effectively control,
manage, and govern big tech companies, but does India need a new law is the bigger question and, we can probably debate that later.
______________________________________________________________________

IN THE PAST FEW YEARS, THE COMPETITION COMMISSION OF INDIA (CCI) HAS SCRUTINIZED VARIOUS CASES INVOLVING DIGITAL
MARKETS. BY WAY OF SHEDDING SOME LIGHT ON THESE CASES, WHAT HAS BEEN CCI’S APPROACH WHILE DEALING WITH DIGITAL
MARKETS?

In the past few years, CCI has followed an overall aggressive enforcement approach, which is a result of it being flooded by complaints in the digital
markets. A few years back, when CCI received complaints against Amazon and Flipkart etc., it dismissed them stating that these are evolving and
nascent markets and that the Commission does not want to intervene until the markets are matured. Similarly, for e-commerce, the Commission had
stated that it is just a different channel of distribution for the products sold in the offline market. But now the view has flipped and the Commission
seems to  have changed its position. This change represents what competition law is all about - being synced in with the market reality. If the market
is dynamic, the law has to be dynamic and the law needs to be agile and nimble.

In the last 2-3 years, CCI has taken an effort to do market studies to understand digital markets. Pursuant to such market studies, like the one
released in 2020, investigations were also initiated against Amazon and Flipkart. Google has been under the investigations of CCI for a long time,
some investigations have been initiated against online travel agencies, and food delivery platforms, and hence, the entire spectrum has been
covered. But there are a few complexities like platform neutrality, deep discounting, bundling and tying, search bias, data collection, etc., which have
also been covered in the report. These complexities are not unique to India. With further studies across jurisdictions, the approach is getting much
more nuanced, and sophisticated, which is visible in the Commission’s recent orders. Now, the time has come when the the Parliament will need to
decide whether it should take the legislative route to correct the harm caused to competition by big tech companies in India or if it should take the
route of ex post facto enforcement and adjudication.
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IN THE DIGITAL MARKETS, IN THIS REGARD, THE LEGISLATURE HAS TAKEN COGNIZANCE OF THIS ISSUE AND AS A RESULT OF THIS,
THE JOINT PARLIAMENTARY STANDING COMMITTEE ON FINANCE HAS PRESENTED A SET OF RECOMMENDATIONS TO REIN IN BIG
TECH COMPANIES THROUGH A DIGITAL COMPETITION LAW FOR REGULATING ANTI-COMPETITIVE PRACTICES ON THEIR
PLATFORMS. WHAT ARE THE KEY FEATURES OF THE REPORT?

The Standing Committee report is based on extensive consultations with a lot of stakeholders and the reason for having these discussions is to
collectively get their perspective. In my opinion, there are two hallmarks of the entire report. First is the recommendation of having an ex-ante law
which is influenced by what is happening in Europe, US and Japan. Second is designating big tech companies as Systematically Important Digital
Intermediaries (“SIDI”) for which a framework similar to that present for designated gatekeepers under EU DMA would be introduced. As per the
report, there is a need to identify such SIDIs, define criteria based on a mix of revenues, market cap, end users, number of users, etc. for the same,
and put in place a compliance framework for the identified SIDIs.

Under the current framework, big tech companies have the flexibility to see how they model, conduct their business, etc. based on their own self-risk
assessment. However, with the introduction of an ex-ante framework, which is a pre-emptive framework, this would change. There would be very little
room to maneuver the legislative framework as non-compliance would be a deemed breach. Therefore, if a big tech company qualifies as a SIDI,
then such a company would need to comply with the framework irrespective of whether the company is causing any anti-competitive harm. The
introduction of the ex-ante framework would thus certainly result in an increased compliance burden. However, it should be noted that this is at
complete loggerheads with the Standing Committee’s recommendations on the Draft Competition Amendment Bill, wherein for digital markets, the
committee has recommended an effects-based approach for assessing abuse of dominance. 

The report has also recommended the introduction of a digital markets unit for CCI, which in my opinion, is essential. Since the digital market is
difficult to understand for both lawyers as well as academicians, it is important that CCI has a dedicated unit with a combination of people who are
specialized in the digital market from an interdisciplinary perspective to effectively manage the unique challenges posed by this market. This would
also enable effective identification of SIDIs and flexibility regarding dropping a company from the category of SIDI, if needed. 

______________________________________________________________________

DO YOU REALLY FEEL THAT COMPETITION LAW BY ITSELF IS SUFFICIENT TO TACKLE THE ISSUES THAT ARISE FROM THE
FUNCTIONING OF DIGITAL MARKETS? 

We are witnessing a revolution in terms of technology reforms. The introduction of the new Digital India Bill, the new Intermediary Rules, and new
notifications released by the MEITY can are  testitomy  to  the  thrust  on  regulatory  reform. Similarly,  outdated  Telecom  Regulations  are  being 
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Ioverhauled. Thus, it can be observed that competition law is one of the cogs in the wheel. At the end of the day, the idea is that technology
companies need to be regulated because technology is intrinsically connected with our lives, for instance, there are direct repercussions for
consumers if technology companies have their data. At the same time, there is also a need to be mindful that regulatory mechanism is not killing
innovation and the zeal to create something novel. As such, it is very important to have higher inter-regulatory dialogue and cooperation so that it
can be ensured that there is no under-regulation or over-regulation. Hence, competition law alone is not sufficient and a multidisciplinary approach
involving the convergence of regulators and inter-regulatory dialogue is required to tackle the big tech. 
______________________________________________________________________

THE INHERENT CHARACTERISTICS OF THESE DIGITAL MARKETS ALLOW THEM TO ENGAGE IN ANTI-COMPETITIVE PRACTICES
(ACPS). WHAT ARE THE KEY COMPETITION LAW RELATED ISSUES ASSOCIATED WITH THE DIGITAL MARKETS IN INDIA?

The report captures several recurring issues relating to competition law in the technology sector. The committee has also talked about prohibiting
anti-steering provisions which restrict consumers from shifting to other alternatives. This would allow users flexibility and would encourage business
providers to provide alternative payment options to their consumers. The report also talks about tying and bundling, which means conditioning the
sale of one product upon another or providing two products mandatorily together. For instance, a provider of the Android Operating System cannot
pre-condition a manufacturer of an Android phone to pre-install certain apps. This is because pre-installed apps result in a tendency to use that app
instead of downloading others and limits the freedom of choice of consumers.

Apart from this, the report also talks about platform neutrality and self-preferencing. If a company’s products are competing with other products in
its marketplace, the company can give an unfair advantage to its products over others. The report talks about restricting the practice of self-
preferencing and calls for maintaining platform neutrality in such circumstances.

Another issue that the report discussed was that of mergers & acquisitions (M&A). The report provides that if a SIDI undertakes an M&A
transaction, for instance, whereby it acquires a digital player then it must notify the transaction to CCI. As opposed to this, however, the Competition
Amendment Bill provides for a Deal Value Threshold that is being touted as the new threshold to catch these sorts of acquisitions. The suggestion of
the report nullifies this provision of the Bill since irrespective of meeting the threshold or not, SIDIs need to notify M&A transaction to CCI. Hence,
there needs to be a reconciliation between what the Amendment Bill states and what the report states. 

The Report then talks about data usage and states that companies that hold enormous data and exhibit network effects are able to move to
adjacent markets with ease, scale up to higher levels and create entry barriers for new players. Then, it also talks about advertising policies. Digital
platforms use clicks to understand what consumers are searching for. For instance, a new parent would be targeted by FirstCry and other similar
advertisements. The report states that in advertising, big tech companies need to be clear on what kind of pricing terms they are giving, and the
revenue sharing needs to be proportionate.
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AMONGST OTHER RECOMMENDATIONS TO REMEDY THE AFOREMENTIONED ISSUES, THE COMMITTEE SUGGESTED THE
INTRODUCTION OF EX-ANTE REGULATIONS. WHAT IS THE NEED FOR EX-ANTE REGULATIONS IN THE DIGITAL MARKETS? 

In technology markets, there are big tech companies with business models that enable them to become winners and monopolize the markets in a
very short duration. Because of the short duration required, by the time enforcers come to regulate the problem, it’s too late and an immense
amount of damage is already caused. This necessitates an ex-ante regulation that controls the issues arising in digital markets. However, even if we
have ex-ante regulations, there is a need to be cautious in our approach so that the companies are not overburdened and the investment sentiment
is not dampened. We also need to retain flexibility in the law so that it is not a cumbersome and onerous process to amend the law to meet the
requirements of the evolving market. 

______________________________________________________________________

THERE IS AN EMERGING GLOBAL CONSENSUS THAT IT IS NECESSARY TO IDENTIFY THE LEADING BIG TECH PLAYERS OR WINNERS-
THE SYSTEMICALLY IMPORTANT DIGITAL INTERMEDIARIES (SIDLS). THE COMMITTEE IDENTIFIED SYSTEMICALLY IMPORTANT
DIGITAL INTERMEDIARIES (SIDLS)/DIGITAL GATEKEEPERS, WHAT ARE THEY? WHAT IS THE NEED TO DEFINE THEM? HOW ARE SIDIS
IDENTIFIED? AND WHAT ARE THE MEASURES THAT WERE SUGGESTED TO REGULATE SUCH SIDIS? 

A small number of leading players in the technology space have already tipped the markets in their own favor. As per the report, they companies
can be identified as SIDIs if they serve as gateways that connect a large number of end users and business users. They have organically or
inorganically grown to a level where they have very high revenue and share in market capitalization and such an active user base which itself
enables them to increase the business users’ and end users’ dependence on them. As per the report, SIDIs behavior would be regulated. If an entity
qualifies as a SIDI, then it would have an obligation to provide a compliance report in a detailed and transparent manner to showcase how they
have complied with each obligation as instructed.

This is certainly an increase in compliance, but I think the silver lining is that if this becomes a law, there will be only a few companies that will get
captured within this definition. That being said, in my opinion, the law needs to retain flexibility such that tomorrow, if an entity does not qualify as a
SIDI, it should be dropped off from that list and should not be required to comply with the special requirements. Further, any conflict with the
existing legilation, Competition Act 2002 will have to be resolved upfront such that there are not two streams of compliance for SIDIs. 

______________________________________________________________________

THE COMMITTEE UNDERTOOK A GLOBAL OVERVIEW OF PROVISIONS REGULATING DIGITAL MARKETS IN OTHER JURISDICTIONS.
WHAT WAS THE NEED FOR THE SAME?

Technology companies are giving all the anti-trust agencies worldwide a  tough time,  and there  are some  big  corporates  that  are  under  the 
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Ithe scrutiny of all competition law regulators. This is because technology space is borderless in some ways and these are companies that are global
as their operations are not restricted to a single jurisdiction. Thus, it is important for the laws to follow certain key principles and to be harmonized.
Countries should together strike a balance between achieving the right levels of intervention, without compromising on the growth goals of the
businesses. That is possibly why the Committee looked at what other countries are doing to achieve the best international standards and not over-
regulate the digital markets.

In my opinion, the best way to ensure global best practices is to have a certain sort of treaty or an international convention. All the countries can
come together, discuss the issues prevalent in their jurisdiction in this regard, and develop a common-based template of what principles need to be
followed. Then countries can design their own laws and with those principles at its core. 

______________________________________________________________________
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