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PREFACE
It gives us immense joy to share with our readers, the August edition of our monthly newsletter, “Au
Courant”.
In this edition, the current on-goings in various fields of law have been analyzed succinctly in the ‘Highlights’
section to provide readers some food for thought. These include brief comments on the recent Delhi HC
judgment restraining Maruti Metals from infringing the Amul Trademark, the split verdict of the SAT over
shareholder’s right versus Investor’s interest in the case of PNB Housing Finance Ltd, and the penalty imposed
by the CCI on MSIL for its Discount Control Policy. Further, a short synopsis on the General Circular on
Frequently Asked Questions on Corporate Social Responsibility has been provided.
Major happenings in various fields of law such as Arbitration, Competition, International Trade Law,
Securities, Taxation, Intellectual Property, and Technology, Media & Telecommunication have been recorded
in the ‘News Updates’ segment to keep the readers abreast of the latest legal developments.
Further, the ‘Recent on the Blog’ section provides the readers with a quick guide to the latest pieces published
on the blog.
Lastly, the section ‘Call for Comments’ encourages readers to express their views and concerns on the measures
under development and provide critical suggestions on issues that may have a bearing on financial and
mercantile laws. Comments are invited on the Consultation Paper on Review of The SEBI (Settlement
Proceedings) Regulations, 2018.
We hope that this Edition of the Au Courant finds you well and is once again an enjoyable and illuminating
read for our readers!
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DELHI HC RESTRAINS
MARUTI METALS FROM
INFRINGING THE AMUL
TRADEMARK
Recently the Delhi High Court, vide its order dated 13 August 2021, granted an ex-parte ad interim
injunction in a trademark infringement suit filed by Gujarat State Milk Marketing Federation Ltd
(“GSMMF”), alleging trademark infringement by Maruti Metals in the sale of their kitchenware. The
plaintiff, GSMMF is a registered proprietor for the well-known trademark “AMUL” used in milk and
related products.
The GSMMF instituted the suit alleging the infringement of trademark under Section 29(4) of the
Trademarks Act, 1999. It permits an action for infringement to lie even in respect of dissimilar goods,
where the impugned mark is deceptively similar to that of the plaintiff, against Maruti Metals
(defendant), which was stated to have been using the "AMUL" mark “for kitchenware and utensils”. The
defendant company claimed that they were using ‘Amul Cook Ware’ while also using the superscript to
denote that the trademark had been registered for kitchenware and utensils. The plaintiff, countering the
claim made by the defendant company, submitted that the defendant has illegally reflected its trademark
as registered, by using the superscript ® with the impugned mark and hence, mislead the consumers as the
impugned mark is not registered.
The Delhi High Court after considering the submissions made by GSMMF and Maruti Metals held that
the assertions and the facts of the case make out a prima facie case in favour of the GSMMF. As the
impugned mark is not registered and is being illegally shown as a registered mark, the Court granted an
ex-parte ad-interim injunction to GSMMF restraining the company from using 'Amul' on its kitchenware
products. The Court further noted that that the word ‘Amul’ is distinctive without any etymological
meaning and is indelibly associated in the minds of the consuming public with milk and milk products
sold by GSMMF. Consequently, any use of the word Amul as a trademark by any other entity is
tantamount to infringement.
Furthermore, the Court was told that there was a rectification application filed by GCMMF against a
mark registered by Maruti Metals, which was pending adjudication before the Registrar of Trademarks.
After passing the order in the favour of the plaintiff based on the facts and submissions made by GSMMF
and Maruti Metals, the Court directed that the matter be listed before the Joint Registrar (Judicial) on 25
October 2021, for completion of certain pleadings and the re-notification of Amul's application on 09
September 2021 for hearing and disposal. Read More
By Raghav Sehgal, Copy Editor.
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SAT GIVES SPLIT VERDICT
OVER SHAREHOLDER’S
RIGHT VERSUS INVESTOR’S
INTEREST IN THE CASE OF
PNB HOUSING FINANCE
LTD.
The Securities Appellate Tribunal (“SAT”) has issued a split decision in the Punjab National Bank
Housing Finance’s (“PNB Housing Finance”) appeal against the directive of market regulator prohibiting
the mortgage lender from proceeding with the preferential allotment of shares to a group of investors
unless an independent valuer conducts the valuation.
In May 2021, PNB Housing Finance Ltd., a registered housing finance company, announced that its board
had approved raising of ₹4000 crore via a preferential allotment of shares to a group of shareholders led
by Carlyle Group, an asset management and financial services company. The controversy between PNB
Housing Finance Ltd. and SEBI traces its origins in the halt on the aforementioned deal by the latter.
SEBI raised objections to the pricing of the preferential allotment. The company’s board had approved a
price of ₹ 390 per share, determined as per SEBI’s Issue of Capital and Disclosure Requirements
Regulations. However, the market regulator objected and directed the company to undertake a valuation
of the shares as per its Articles of Association (AOA) - that mandate a registered valuer's report for such
fundraising. PNB Housing Finance then approached SAT for relief. In June 2021, the Tribunal allowed
the company to proceed with the shareholder vote on the preferential allotment but directed it to keep
the voting results confidential. The matter was then heard by a two-judge bench, consisting of Justice MT
Joshi and Justice Tarun Agarwala, who gave a split-verdict in the case.
Justice Agarwala sided with the mortgage lender, while Justice Joshi concurred with the market
regulator's decision. Justice Agarwal said that the order issued by General Manager of SEBI could not be
sustained and thus should be quashed. He directed the appellant to declare the results of the extraordinary
general meeting and thus continue with its deal with the Carlyle Group. Justice Joshi however, upheld the
validity of the order issued by the SEBI on the ground of it being in the interests of the investors. He also
pointed out that in 2016, PNB Housing Finance incorporated the requirement of an independent
valuation for preferential issues in its Articles of Association and thus it should have abided by its AOA.
As a result of this disagreement, PNB Housing Finance has been instructed to withhold the vote results on
the preferred allocation resolution for the time being. The SAT stated that the interim order (issued in
June 2021) on the PNB Housing Finance-Carlyle deal will remain in place. The SAT had issued this
interim order prohibiting PNB Housing from disclosing the outcome of shareholder votes on the Carlyle
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purchase. While the two members were broadly in consonance with the application of various laws for the
allotment of shares, they differed on whether or not SEBI had jurisdiction over the matter. The next
remedy available is filing an appeal before the Supreme Court. Read More
By Vanshika Samir, Junior Editor.
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GENERAL CIRCULAR ON
FREQUENTLY ASKED
QUESTIONS ON
CORPORATE SOCIAL
RESPONSIBILITY
On 22 January 2021, the Ministry of Corporate Affairs (MCA) had notified the amendments in Section
135 of the Companies Act, 2013 (“Act”) as well in the Companies (CSR Policy) Rules, 2014 (“Rules”) to
further the implementation of corporate social responsibility (CSR). In response to the amendments
introduced, MCA received several references and representations from stakeholders seeking clarifications
on various issues related to CSR. Thus, vide General Circular No. 14/2021, MCA issued Frequently
Asked Questions (FAQs) on CSR.
The FAQs broadly cover the applicability of CSR, its Framework, Impact Assessment, Treatment of
unspent CSR Amount, CSR Expenditure, activities and implementation, ongoing project, and CSR
Reporting and Disclosure.
The key insights from the circular are as follows:
CSR provisions are company specific and do not depend on the provisions applicable on the
holding/subsidiary company. They are applicable on Section 8 Company and newly incorporated
companies if criteria provided under Section 135(1) of the Act are met.
Only those expenses which are directly incurred for the designing, implementation, monitoring, and
evaluation of a particular CSR project or programme, or those which are attributed to project
implementation are to be regarded as project costs.
Only those expenses which are incurred by the Company for ‘general management and
administration’ are to be considered as administrative overheads. They exclude expenses directly
incurred for designing, implementation and evaluation of CSR Project. Expenses incurred by
implementing agencies for managing CSR are also not counted as administrative overhead expenses
and cannot be claimed by the company.
Every implementing agency mentioned in rule 4(1) of the Rules is required to mandatorily register
itself on the MCA portal before undertaking any new project approved after April 2021. Also,
international organisations have been barred to act as implementing agencies.
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The preference to local areas for spending the CSR Amount is merely advisory and companies should
endeavour to strike a balance between local and national priorities.
Instead of opening a separate ‘unspent CSR Amount’ for each ongoing project, the companies are
mandated to open a single special account called ‘Unspent Corporate Social Responsibility Account’
for each financial year to transfer the unspent CSR amount. This provision has come into effect from
22 January 2021 and is prospective in nature, and thus not applicable to projects of previous financial
years.
Non-compliance with CSR-related provisions is a civil wrong (and not a criminal wrong) and action
can be initiated by the Government as per provisions of the Act after due examination of records of
such non-compliant companies, and by following due process of law.
Contribution to corpus of any entity is not an admissible CSR Expenditure, while the expenses
relating to transfer of capital assets would qualify as admissible in the year of such transfer. Such
contribution cannot be monetised or be in kind.
To be termed as an ‘ongoing’, the CSR project must have commenced within the financial year, i.e.,
the company should have either issued the work order pertaining to the project or awarded the
contract for execution of the project within the financial year. The time period for such project
should not extend beyond 3 years after the financial year. Such project may be abandoned by the
board, partially or wholly, under exceptional circumstances, during the prescribed project period as
per the recommendation of its CSR Committee, and by providing reasonable justification to that
effect.
The budget outlay earmarked/dedicated for one project can be used against another project.
The Board of Directors of the company shall mandatorily disclose composition of the CSR Committee,
CSR Policy, and Projects approved by the Board on their website, if any, for public access. Read More
By Srishti Kaushal, Associate Editor.
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CCI IMPOSED PENALTY
ON MSIL FOR ITS
DISCOUNT CONTROL
POLICY
On 23 August 2021, the Competition Commission of India (“CCI”) in In Re: Alleged anti-competitive
conduct by Maruti Suzuki India Limited in implementing discount control policy vis-à-vis dealers
imposed a colossal penalty of Rs. 200 crores on Maruti Suzuki India Limited (“MSIL”). CCI imposed the
penalty on MSIL for indulging in the anti-competitive activity of resale price maintenance (“RPM”) by
bringing a discount control policy (“the policy”) into force. This policy deterred dealers from offering
discounts to customers below a certain limit suggested by MSIL.
The definition of RPM is provided in the Explanation under Section 3(4)(e) of the Competition Act, 2002
(“the Act”) which includes any agreement wherein the seller stipulates and decides prices of goods for the
purchaser when re-sold by the latter. Any such agreement is in contravention of Section 3(1) of the Act if
it is causing or even likely to cause an appreciable adverse effect on competition in India (AAEC).
CCI in the present case took a suo motu cognizance by relying on an anonymous email. It was alleged that
a discount control policy has been implemented wherein dealers of MSIL are not allowed to provide
discounts to their customers beyond a certain limit prescribed by MSIL. MSIL charged a penalty from
dealers and threatened the dealers with stringent action against them in case of non-compliance. To
evaluate the culpability of MSIL, CCI analyzed whether:
(1) the policy is an RPM agreement in accordance with Section 3(4)(e) of the Act; and,
(2) the policy is causing an appreciable adverse effect on competition?
CCI after thorough due diligence of emails and correspondence between dealers and MSIL held that the
policy is within the ambit of Section 3(4)(e) r/w Section 3(1) of the Act. Further, CCI relied on factors
stated in Section 19(3) of the Act to evaluate whether the policy is causing an adverse effect on
competition. The Commission opined that RPM can prevent competition both at the intra-brand as well
as the inter-brand level.
With regards to intra-brand competition, CCI noted that imposition of minimum RPM by the
manufacturer upon the distributor impede the latter from competing effectively on price from its
contemporary dealers. Since the sale price cannot decrease beyond a certain limit, it results in stifling
intra-brand competition and consequently, higher prices for consumers.
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Moreover, the Commission stated that the market share of MSIL has consistently grown in India.
Thus, the impugned policy implemented by MSIL which has a huge market power can lead to anticompetitive effect even at an inter-brand level. CCI opined that all the dealers of MSIL are selling
vehicles at similar prices, consequently making it easier for their competitors to comprehend and
monitor MSIL’s prices and evaluate their own pricing strategy. This eventually led to relaxation of
competitive pressures as the competitors can also price their competing models accordingly, which
due to the prevalence of RPM, may be priced higher than a competitively determined price. The
ultimate brunt of this phenomenon has to be faced by the consumer as they are unable to avail benefit
of competing prices across different brands.
This jurisprudence on anticompetitive RPM is sparse since the enforcement of notified provisions under
the Act in 2009, as this is only the second case dealing with the aforementioned area. Thus, its finding is
instrumental in the Indian competition law landscape. Read More
By Nishant Nagori, Associate Editor.
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ALTERNATE DISPUTE
RESOLUTION (ADR)
CALCUTTA HIGH COURT HELD THAT INTERIM
MEASURES AVAILABLE TO A PARTY ARE APPLICABLE TO
FOREIGN AWARDS UNLESS CLEARLY EXCLUDED IN THE
ARBITRATION AGREEMENT
The Hon'ble Calcutta High Court in Medima LLC v. Balasore Alloys Ltd. has reiterated
that the interim measures available to a party under Section 9 of the Arbitration &
Conciliation Act, 1996 ("Act") are applicable to foreign awards unless clearly excluded
by the parties in the arbitration agreement vide its order dated 03 August 2021.
Furthermore, the Calcutta HC referred to the decision of the Hon’ble Supreme Court
in PASL Wind Solutions v. GE Power Conversion India1. In this case, the proviso to
Section 2(2) was analysed to be relevant for interim orders in a foreign-seated
arbitration where the assets were located in India and stated that there must be
something more to an arbitration agreement governed by foreign law with a foreign
seat and the agreement must indicate in clear and express terms that the parties intend
to exclude the operation of Section 9 of the Act. Read More

HYDERABAD SET TO BECOME THE FIRST CITY IN INDIA
TO ESTABLISH AN INTERNATIONAL ARBITRATION AND
MEDIATION CENTRE
Hyderabad will be home to India's first International Arbitration and Mediation
Centre, which will assist investors, both international and domestic, in resolving
disputes via arbitration in the shortest amount of time possible. Chief Justice of India
NV Ramana signed the trust deed for the International Centre for Commercial
Arbitration and Mediation in Hyderabad on 20 August 2021, after proposing the idea
to Chief Justice of the Telangana High Court, Justice Hima Kohli in June 2021. Read
More

11

DELHI HIGH COURT ISSUES NOTICE TO AFGHANISTAN
EMBASSY OVER 2018 ARBITRAL AWARD
The Delhi High Court on 23 August 2021, in KLA Const Technologies Pvt Ltd. v.
Embassy of Islamic Republic of Afghanistan issued a notice in a plea moved by a Delhibased construction contractor seeking the attachment of movable and immovable assets
of the Embassy of the Islamic Republic of Afghanistan to satisfy a 2018 arbitral award.
Furthermore, the HC directed Kotak Mahindra Bank to ensure that the total minimum
balance in three accounts of the Embassy of Afghanistan shall not be less than ₹1.8
crores, the arbitral award passed in favour of a firm, keeping in view the prevalent
political situation in Afghanistan. Read More
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COMPETITION LAW
CCI APEX COURT REJECTS AMAZON, FLIPKART’S PLEA TO
STOP CCI’S INVESTIGATION INTO THEIR ALLEGED ANTICOMPETITIVE PRACTICES
In a setback to e-commerce giants Flipkart and Amazon, the Apex Court, in the case of
Flipkart Internet Private Limited v. CCI & Ors., refused to halt the preliminary enquiry
ordered by the Competition Commission of India (“CCI”) into their alleged anticompetitive practices. According to the order dated 09 August 2021 the two companies
must face an enquiry by the CCI for anti-competitive agreements. The Court refused to
interfere with the orders of the Karnataka High Court which had refused to interfere with
the preliminary enquiry ordered by the CCI into their alleged anti-competitive practices.
The Supreme Court stated that the CCI enquiry must go on. However, it accepted the
request made on behalf of the companies for extending the time for replying to CCI. Read
More

GRASIM INDUSTRIES FOUND
DOMINANT POSITION BY CCI

GUILTY

OF

ABUSING

The CCI, vide its order dated 06 August 2021 stated that Grasim Industries has abused its
dominant position in the supply of a certain staple fibre by charging discriminatory prices
from its customers, denying market access, and imposing supplementary obligations on
them. The CCI further stated that Grasim's actions had the potential to not only disrupt
downstream markets but also have a negative impact on downstream businesses'
production efficiency (spinners). Further, the discriminatory practice created information
asymmetry which adversely affected the ability of the spinners to supply yarn at
competitive prices. As a result, the CCI ordered Grasim to stop engaging in abusive
behaviour. However, no monetary punishment was issued since CCI had previously
penalised Grasim for similar conduct in a separate case. Read More
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ZOMATO’S $100-MILLION
APPROVED BY CCI

INVESTMENT

IN

GROFERS

CCI has approved Zomato’s bid for acquiring 9.3 per cent stake in online grocer Grofers
for $100-million and Hands on Trades Private Limited (HoT) along with certain rights in
each of the Targets on 13 August 2021, marking the food delivery giant’s entry into online
grocery retail segment. The investment is part of Zomato’s larger push to get back into
grocery deliveries, with its competitor Swiggy doubling down on these with Instamart.
Furthermore, Zomato has also relaunched its own grocery marketplace—Zomato Market—
starting with Delhi-NCR. Read More
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INSOLVENCY LAW
IBBI LIMITED NOTICE OF THE APPLICATION FILED U/S 95 OF
THE IBC SHOULD BE GIVEN TO THEPERSONAL
GUARANTORS OF THE CORPORATE DEBTORS - NCLAT NEW
DELHI
National Company Law Appellate Tribunal (“NCLAT”) Principal Bench, in the case of
Vinod Sehwag v. Siemens Financial Services Pvt. Ltd. held that considering the judgment of
the Hon'ble Supreme Court in the matter of Swiss Ribbons, and keeping principles of
natural justice in view, limited notice of the application filed u/s. 95 of the IBC should be
given to the Personal Guarantors of the Corporate Debtors. The limited notice has to be
provided to secure the presence of the Personal Guarantor to the Interim Moratorium
which has commenced against the guarantor. This case also clarified various provision of
the IBC on personal guarantors such as stage for examining merits of the Application, stage
for considering default, replacement of Resolution Professional appointed under Section 97
etc. Read More

NO BAR IN LAW TO AMENDMENT OF PLEADINGS IN AN
APPLICATION UNDER SECTION 7 OF THE CODE FILED IN
FORM I – SUPREME COURT
A Supreme Court Division Bench of Indira Banerjee and V. Ramasubramanian in the case of
Dena Bank v. C. Shivakumar Reddy & Anr. opined that there is no bar in law to amendment
of pleadings in an application under Section 7 of the Code or to filing of additional
documents apart from those initially filed, at any time until a final order has been passed.
The Court also held that an application under Section 7 for initiation of corporate
insolvency resolution process against a corporate debtor is not barred by limitation if there
is an acknowledgement of the debt by the corporate debtor before expiry of the limitation
period. Such acknowledgment can be by way of statement of accounts, balance sheets,
financial statements and offer of one-time settlement, among others. Read More
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RESOLUTION PROFESSIONAL TO REJECT THE CLAIMS
FILED AFTER THE EXTENDED PERIOD PROVIDED IN CIRP
REGULATIONS 12(2) - NCLAT NEW DELHI
Regulation 12(2) of IBBI (Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 (“CIRP Regulations”) prescribe an extended period of 90 days for the
submission of proof of claims. In furtherance of the same, NCLAT in the case of Mukul
Kumar v. M/s. RPS Infrastructure Ltd. noted that after perusal of Regulation 8, 12, 12(2)
and 13 of CIRP Regulations, it is apparent that the IRP/RP can accept the claim as per
the extended period of 90 days provided in Regulation 12(2). However, it means that
IRP/RP is not obliged to accept the claim after the expiry of the extended period. With
the aforesaid, the Appellate Tribunal held that RP should have rejected any claim filed
after extended period of 90 days as the legislation has not provided any discretion to RP
for admitting the claim after the extended period. Read More

16

NEWS UPDATES

INTERNATIONAL TRADE LAW

UK BRAZIL PASSES COMPULSORY LICENCE BILL FOR COVID19 VACCINES
The Brazilian Senate passed a law on 11 August 2021 that authorizes the President to
temporarily cancel patents on vaccines and their ingredients during health or public
emergencies (such as the coronavirus pandemic). The bill has been passed in the Lower
House and will be submitted to President Jair Bolsonaro for signature. Read More

U.S. REACHES DEAL WITH MEXICAN AUTO PARTS FACTORY
IN USMCA LABOUR COMPLAINT
The US government and a Mexican auto parts manufacturer reached an agreement to
improve working conditions in their factories after a complaint triggered the first
enforcement test in a new trade agreement. It was the first complaint filed under the
rapid-response mechanism of the U.S.-Mexico-Canada Agreement, which went into force a
year ago and replaced the North American Free Trade Agreement. Tridonex, a factory near
the border with Texas in Matamoros, Tamaulipas, agreed to provide severance and back
pay to at least 154 workers and also agreed to extend support to employees’ rights to
determine representation of the union. Read More
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HOUSE REPUBLICANS INTRODUCE BILL TO RENEW 2015
TRADE PROMOTION AUTHORITY LAW AND TO ESTABLISH
NEW NEGOTIATING OBJECTIVES FOR PHARMACEUTICALS
Republicans introduced legislation that would establish new US trade negotiating
objectives for the pharmaceutical sector. It aims for a broader renewal of the trade
promotion authority statute that governs the negotiation and congressional approval of US
trade agreements. The proposed objectives would apply to a wide range of pharmaceutical
products like biologics, active pharmaceutical ingredients (APIs) etc. US trade negotiating
objectives for the pharmaceutical sector historically have focused on improving intellectual
property protection in foreign countries to reflect the levels of protection provided under
US law. The new bill entitled the International Pharmaceutical Supply Chain Security
Agreement Act of 2021 intends to direct US trade negotiators to pursue additional
objectives designed to improve the security and efficiency of pharmaceutical supply chains.
Read More
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INTELLECTUAL PROPERTY RIGHTS
(IPR)
RAJYA DREAM 11 GETS PROTECTION FOR ITS TRADEMARK
BY DELHI HIGH COURT
In the 0matter of Sporta Technologies and Anr. v. John Doe and Anr., the Delhi High
Court granted an ad-interim relief in favour of the plaintiff protecting its trademark and
domain name “DREAM11” against the infringing use by the Defendant. The plaintiff
launched a fantasy sports platform named Dream 11, with registered Domain Name
‘www.dream11.com’.

The

defendant

offered

similar

services

using

domain

name

‘www.mydream11.in’. The Court granted ad-interim relief and restrained the defendant
from using this mark or any such mark that would be similar to Plaintiff's mark
“DREAM11” as a trademark, trade name, domain name or otherwise on any social media
platform that would result in infringement or passing off Plaintiff's marks. Read More

CALCUTTA HIGH COURT REFUSED TO GRANT INJUNCTION
AGAINST ZEE ENTERPRISES LIMITED IN COPYRIGHT
INFRINGEMENT CASE
In the matter of RDB & Company and Ors. v. Zee Entertainment Enterprises Ltd. & Ors,
the petitioner submitted that they were the owners of the copyright of 10 cinematograph
films and had exclusive right to see them as the father of one of the petitioners had
produced the films. The film was licensed to one of the respondents by the petitioner. It
was argued that the respondent breached the agreement by sub-licensing rights to Zee
Entertainment Enterprises for telecasting the content.The Court rejected the prayer for
grant of injunction against the respondents and noted that since there exist no documents
to show the devolution of copyright on the Petitioner through the producer, they could
not be treated as the copyright owners of the films and that Respondent did not violate
the license agreement with the Petitioner since no complaint for breach of covenants was
made by the Respondent. Read More
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REDUCED FEES FOR FILING PATENTS ANNOUNCED
Speaking at a Confederation of Indian Industry (CII) event on intellectual property (IP),
the Union Minister for Commerce & Industry, Consumer Affairs and Textile, Shri Piyush
Goyal announced reduction of fees for patent application. He noted that government
would like to improve the country’s ranking in Global Innovation Index to be among the
top 25 (from 48 at present), and said that all recognized educational institutions, whether
in India or abroad, will get an 80% reduction in patent application fees. Read More

SOUTH AFRICA BECAME THE FIRST COUNTRY TO GRANT
PATENT TO AN ARTIFICIAL INTELLIGENCE SYSTEM
Artificial Intelligence (AI) System called DABUS, i.e., Device for the Autonomous
Bootstrapping of Unified Sentience, was granted patent relating to a food container based
on fractal geometry. This is for the first time in the world that an AI system has been
granted a patent. While the application listing DABUS as the inventor was filed in US,
Europe, Australia and South Africa, only South Africa granted the patent at first, with
Australia following in a few days. Read More
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SECURITIES RIGHTS
INTRODUCTION OF SEBI (ISSUING AND LISTING OF NONCONVERTIBLE SECURITIES) REGULATIONS, 2021
Securities and Exchange Board of India (SEBI) introduced SEBI (Issuing and Listing of
Non-Convertible Securities) Regulations, 2021 (NCS Regulations) vide Notification dated
09 August 2021. These regulations are in line with the Draft Consultation Paper
(‘Consultation Paper’) issued by SEBI on the subject on 19 May 2021 and are effective from
16 August 2021. These repealed the SEBI (Issue & Listing of Debt Securities) Regulations,
2008 and SEBI (Issue & Listing of Non-Convertible Redeemable Preference Shares)
Regulations, 2013, and consolidated the regulatory framework pertaining to issue of nonconvertible debt securities, non-convertible preference shares, perpetual debt instruments
and perpetual non-cumulative preference shares. Read More

SEBI BANS KOTAK MAHINDRA AMC FROM LAUNCHING
NEW FMP SCHEME FOR 6 MONTHS
SEBI banned Kotak Mahindra Asset Management Company (AMC) from launching new
fixed maturity plans (FMPs) for six months and imposed a ₹50 lakh fine for violating
mutual fund regulations. It also asked the company to refund a portion of the investment
management and advisory fees collected from the unit holders with 15% annual interest. A
SEBI probe found that the company had failed to pay the full value of the six FMPs that
matured in April and May of 2019 due to investment in debt papers of Essel Group, whose
financial health deteriorated. This forced the AMC to enter into moratorium on selling the
shares of Zee Entertainment Enterprises Ltd which were pledged for Essel Group debt
papers, preventing the AMC from repaying the investors. SEBI held that this delay was due
to a lack of due diligence in investing in the companies in question, and a failure to keep
investors informed sufficiently in advance were all violations of its rules. Read More

21

SEBI BARS ENTITIES IN ZEE TRADING CASE
SEBI barred 15 entities from capital markets for indulging in insider trading in the scrip
of Zee Entertainment Enterprises Limited. It also ordered impounding of the ill-gotten
gains, amounting to ₹ 23.84 Crores from certain entities. SEBI found that entities
possessed unpublished price sensitive information (USPI) as they knew about the quarterly
and annual financial results, which had not been made public. With this information, they
bought significant number of shares and / or took long positions in the scrip of ZEEL prior
to the announcement of the financial results and sold the shares and / or squared off their
open position in the scrip, subsequent to the announcement. Read More

AMENDMENTS TO SEBI (ALTERNATE INVESTMENT FUNDS)
REGULATIONS INTRODUCED
SEBI enacted the SEBI (Alternate Investment Funds) (Third Amendment) Regulations,
2021 and SEBI (Alternate Investment Funds) (Fourth Amendment) Regulations, 2021.
These defined the concept of debt fund and investible fund and introduced the criteria for
certain investors to be identified as Accredited Investors. As per the amendment, an
accredited investor is any person to whom a certificate of accreditation is granted by the
Central Government. It gave relaxations to ‘Large Value fund for Accredited Investor’ and
permitted such funds to extend their tenure beyond 2 years. It also allowed Categories I
and II of such funds to invest up to 50% and category III of such funds to invest up to 20%
of investible funds in the investee company directly or through in units of other Alternate
Investment Funds. Read More & Read More
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TAXATION LAW
PRESIDENT RAM NATH KOVIND GIVES ASSENT TO THE
TAXATION LAWS (AMENDMENT) ACT, 2021
President Ram Nath Kovind has given assent to the ‘The Taxation Laws (Amendment) Bill,
2021’. It amends the Income Tax Act, 1961 and the Finance Act, 2012. The objective of the
bill is to nullify retrospective tax provision and thus end retrospective taxes imposed on
Indirect Transfer of Indian Assets made prior to 28 May 2012. Retrospective tax refers to
tax imposed on income earned in the past or goods and services purchased in the past. The
new bill aims to nullify tax liability imposed on individuals who fulfil a certain set of
conditions. It also provides a framework for the resolution of international arbitration
cases lost by the government. Read More

SEC. 43CA OF INCOME TAX ACT, 1961 APPLICABLE EVEN IF
AGREEMENT FOR SALE WAS ENTERED PRIOR TO DATE
WHEN SAID SECTION CAME INTO FORCE: INCOME TAX
APPELLATE TRIBUNAL
The ITAT in a recent case of M/s Spytech Buildcon, Jaipur v. Assistant Commissioner of
Income Tax, Circe-6, Jaipur held that the legislature has specifically provided a remedy for
a circumstance in which a property is sold by agreement and a sale deed is executed
afterwards. In the event of discrepancy between the date of registration and the date of the
agreement, the value assessable by the Stamp Duty Authority on the date of the agreement
shall be used. In addition, it was also held that according to Article 43CA, the transfer will
only be recognized if the registration documents are executed. Read More
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EXCESS OF INCOME OVER EXP. CAN’T BE A REASON TO
HOLD THAT TRUST ISN’T ENGAGED IN CHARITABLE
ACTIVITIES: MADRAS HC
The Hon’ble Madras High Court in the case Commissioner of Income Tax, Salem v. Angels
Educational Trust held that excess of income over expenditure by itself cannot be held as a
valid reason to hold that the assessee is not engaged in charitable activities and is not
entitled to avail benefit of Section 11 of the Income Tax Act, 1961 and registration under
Section 12AA of the Act. It was also held that it is not essential that an activity results in
profit but it must be carried out with the intent of earning profit. It was also observed
that profit-making must be the end to which the activity must be directed. Read More
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NEWS UPDATES

TMT LAW
MINISTRY OF CIVIL AVIATION PROMULGATES LIBERALIZED
DRONE RULES, 2021
The Central Government, vide notification dated 25 August 2021, has promulgated new
and liberalized “The Drone Rules, 2021”. These replace the erstwhile stringent Unmanned
Aircraft System (“UAS”) Rules, 2021. This step has been taken in order to ease the
regulatory compliance of Drones or Unmanned Aerial System in India. The primary
precepts of the Rules are based on “trust, self-certification and non-intrusive monitoring”.
The strict requirements under the prior UAS Rules like certificate of maintenance,
certificate of confirmation, operator permits, import clearance, authorization of Research
& Development etc. have been abolished under the liberalized Drone Rules. Read More

DELHI HIGH COURT DIRECTED CENTRAL GOVT. AND RBI
TO REGULATE DIGITAL LENDING PLATFORM
A PIL was filed in the Delhi HC against numerous digital lending platforms who provide
loans at exorbitant rates of interest with a shorter repayment window, harass borrowers,
and misuse personal data of their borrowers. The PIL sought for a regulation of such
platforms by the Reserve Bank of India (RBI). Delhi HC thus urged the Government and
RBI to take expedited action to alleviate the situation. RBI, in January 2021 has already
created a working group to provide regulations for digital lending platforms. However,
the report of the working group which was supposed to come within three months of
formulation of the working group is not out in the public domain yet. Read More
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JUNGLEE GAMES INDIA PVT. LTD. & ANR. V. STATE OF
TAMIL NADU: A WIN FOR THE GAMING INDUSTRY
The Madras HC has repealed Part II of the Tamil Nadu Gaming and Police Laws
(Amendment) Act of 2021 (“the Amendment”) which had amended the Tamil Nadu Gaming
Act 1930 (Act) that had banned all forms of online games played for stakes. The Madras
HC said that by imposing a wide-ranging complete ban, the Amendment has failed the least
intrusive test and fallen afoul of Article 19(1) (g) of the constitution. Since the
Amendment puts a blanket restriction on gaming in cyberspace, the onus to justify the
aforementioned step falls on the State. However, the State made no attempt to indicate
that complete restriction is the only remedy and no alternative measure could be opted to
settle the situation. In this regard, Madras HC held the Amendment to be patently
arbitrary, unjust, especially in the backdrop of the judicial precedents that govern the
field. Read More
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BOOSTING INNOVATIVE
CLIMATE IN INDIA VIA
UTILITY MODEL
REGIME
This guest post is authored by Mr. Sajid Sheikh, Assistant Professor (Law), and Mr. Adithya Anil
Variath, Research Assistant at the DPIIT-IPR Chair, both at Maharashtra National Law University
Mumbai
1.

Introduction

The Indian economy has often been criticized for missed opportunities and late realizations. One such late
realization which can become an example of a missed opportunity is the failure of the Indian legal system
to tap the economic potential of innovations. To understand how India offers a micro solution to macro
problems, one needs to Google the words ‘frugal innovation’, a majority of the links relate to Indian
innovations. Indians are natural leaders in frugal innovations, considering India’s path-breaking
leadership in solving local problems which find no global solutions.
The frugal models are also referred to as ‘bottom of pyramid innovations’ or ‘below the radar
innovations’ and are often considered as quick-fix solutions. These types of innovations seldom have longterm scalability or sustainability and are majorly emergent innovations. This is popularly known as the
‘jugaad system’, i.e., developing quick fix but workable solutions from limited resources. These models of
innovations are utility models.
Jugaad, which is nothing but an ‘impoverished solution’ has now become an indispensable part of the
Indian lifestyle. The four main characteristics of utility models are good quality, marketable scalability,
affordable price and accessibility. Some good examples of utility innovations or jugaad are ‘Onion Seed
Transplanter’ or ‘Gas Stove Switch’. Under the IP framework, a utility model system is a type of
intellectual property protection that protects ‘minor inventions’ through a system similar to the patent
system. The concept has origins in the ongoing international debate of whether minor improvements of
existing products, even if they fail to fulfil the patentability requirements under the traditional normative
structure of IP regimes, but have the potential to play an important role in a domestic innovation system,
should get a distinct form of protection based on its utility.

27

AUGUST 2021 | AU COURANT

RECENT ON THE BLOG
Utility models are also called “small patents” or “innovation patents” or “second-tier protection”, and
protects minor inventions by offering an exclusive right to the right-holder to prevent others from
commercially using the protected invention. The utility projections are usually granted for a short period.
So, “utility models” are a “short-term registered right granted for inventions that lack the level of
inventive step that is mandated under the patent law.”
2.

Demand to have a Utility System: A Comparative Analysis

In growing economies, utility models developed primarily as a response to the rising needs of domestic
innovators like Micro, Small and Medium Enterprises (MSMEs). The framework of utility model systems
is structured in a way that requires compliance with fewer requirements as compared to the regular
patenting procedure. This liberalized model of the requirement of “inventiveness” has made the utility
model a simpler procedure with a shorter term of protection.
Though the debate of utility models has found wide acknowledgement in recent times, the concept can be
traced to statutes that existed even 150 years ago, like the United Kingdom’s Utility Designs Act of 1843.
As per WIPO, there are around 80 countries with legislation offering utility protection models. These
countries include developed economies like China, Australia, Germany, France, and developing economies
like Albania, Angola, Argentina, Austria, Azerbaijan, Belarus, Ecuador, Estonia, Ethiopia, Uzbekistan, etc.
However, there is no common global acceptance and consensus on the constituents of the “utility model”.
In different national systems, utility models are termed under different categories, like in Australia as
“innovation patent”, in Malaysia as “utility innovation”, in France as “utility certificate”, and in Belgium
as “short term patent”.
In China, the 1984 patent law regulates the grant of invention patents, utility models and industrial
designs. The European Commission in 1997, suggested legal arrangements for creating Community
Utility Models. However, there is no specific international treaty obligation or treaty that makes it
imperative for the nation-states to have a system for the protection of utility models in their national
regime. For example, Paris Convention has a mention of Utility Models whereas the TRIPS Agreement is
silent on Utility Model. Despite it, many countries have offered protection to minor and incremental
innovations to meet the demands of their domestic markets.
India’s informal economy often receives attention from the international community because of its
growing character, sheer size and impact on the global economy. An International Labor Organization
(ILO) report shows that in India, around 80.9 per cent of employment is in the informal sector. They
account for about two-thirds of the country’s GDP. MSMEs also play a pivotal role in the growth of the
Indian economy. This sector contributes 8 per cent of India’s GDP and employs about 60 million
individuals through 26 million enterprises. Although largely unregulated, ‘India unincorporated’ has
shown immense potential in terms of economic productivity and value capital.
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Innovations in the informal sectors in developing countries find their inspiration not in research and
development, but in finding local solutions to global problems. These utility model innovations are
usually imitation, traditional knowledge, improvisation and adaptation of the existing inventions.
However, these innovations have the huge economic potential to solve complex problems. Indian legal
system has left this whole sector unregulated and it has made this large marketable sector impotent. The
responsibility is on developing countries to legitimize these second-tier patents for technical inventions
which do not typically fulfil the stringent patentability standards.
The Draft National IPR Policy had provisions on Utility Model, but the National IPR Policy, 2016
failed to accommodate this in its final report. However, the Government of India has in the past
attempted to take into account stakeholders’ views on introducing Utility Model. In May 2011, the
Department for Promotion of Industries and Internal Trade (DPIIT) under the Ministry of Commerce
and Industry floated a ‘Discussion Paper on Utility Model’ inviting suggestions from the stakeholders on
whether utility patents should be incorporated into India’s IPR regime.
Industry experts advocate that “the suitability of the utility model system to India, particularly to
encourage MSMEs, start-ups and small innovators to strengthen IP creation.” The counter-narrative
against introducing utility models in India is that lowering the standards of innovation from patent law
may threaten the patent environment. However, these fears have no legitimate justification because many
of the developed and developing nations have economized the potential of utility models. On the other
hand, the Utility Model system fosters research activities, creativity and innovations among small
inventors/SMEs with high technological value.
Utility models usually become part of the national system by formulation of a sui generis system or by
incorporating flexibilities under their existing patent regime. One of the structural impediments is the
question of interoperability between patents and utility models. For a stable system of IP law to protect
the functionality of industrial applications, patent applications should be capable of being converted into
utility models and vice versa. However, there would not be dual protection.
3. Conclusion
The Utility Model system is an effective remedy to protect frugal intellectual capital with a low inventive
step threshold. The way forward is to consider the following two essential features in the Utility Model
Framework: “a clear demarcation of the scope of Utility protection” and “non-examination process for the
first term of protection”. Additionally, the subject matter of the protection should also be clearly defined.
There is a need to think of a legal framework that promotes interoperability between patents and utility
models. There is an inherent need to translate slogans of boosting innovative climate into policy-making.
One positive step in this regard is to formulate novel legislation to protect utility models, as it exists in
many other developing countries.
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More from the Blog

TO BAN OR NOT TO
BAN: AN INSIGHT
INTO THE CRYPTO
CONUNDRUM IN
INDIA
This post has been authored by Milind Rajratnam and Srishti Bhargav, fourth-year B.A.LL.B.(Hons.)
students at Dr. Ram Manohar Lohiya National Law University, Lucknow. This article examines the
debate surrounding the prohibition and regulation of cryptocurrency in India. Thereafter, it highlights
the drawbacks of banning cryptocurrency in India and compares it with the measures that are taken up in
other nations to deal with similar issues. Following that, in light of the regulatory models adopted by
other nations, it recommends a forward-looking policy on cryptocurrency in India. Read More

ILLEGALLY
OBTAINED EVIDENCE
IN INTERNATIONAL
ARBITRATION:
EXAMINING THE
ADMISSIBILITY
This post has been authored by Shubham Gandhi, third year B.A. LL.B. (Hons.) student at Dharmashastra
National Law University, Jabalpur. The author, in this post highlights the already present rules in
international arbitration against Illegally Obtained Evidence (IOE), the approach adopted by tribunals by
shedding some light on cases on the legality of IOE in arbitration proceedings, and thereby providing a
concrete way forward for admission of IOE in the international arbitration regime. Read More
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SUBJECT MATTER
ELIGIBILITY:
ADOPTING THE
TRADEMARK WAY?

This post has been authored by Tawishi Beria and Rakshit Assudani, fifth year B.B.A. LL.B. (Hons.)
students at Jindal Global Law School. In this post, the authors seek to analyze the different methods used
to identify the subject matter eligibility, in the wake of technological and digital advancements that have
led to the creation of complex forms of IP that cannot be put in strait-jacket criteria. Read More
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CALL FOR COMMENTS
CONSULTATION PAPER ON
REVIEW OF THE SEBI
(SETTLEMENT
PROCEEDINGS)
REGULATIONS, 2018
The Securities and Exchange Board of India (“SEBI”) released the “Consultation Paper on Review of the
SEBI (Settlement Proceedings) Regulations, 2018” on 14 September 2021. In order to establish the
concept of settlement of enforcement proceedings through rule-based guidelines, SEBI constituted a
High-Level Committee in 2018 under the Chairmanship of Justice A. R. Dave which submitted a report
to the Committee after taking into account the developments in the domestic as well as global markets.
Based on the report submitted by the Committee, the SEBI (Settlement Proceedings) Regulations, 2018
(“Settlement Regulations”) were notified and the same came into effect from 01 January 2019.
It has been observed by the SEBI that the settlement terms should be refined to be further harmonized
with the specific nature and gravity of violations committed by the entities. Further, the constraints of
the enforcement processes for all stakeholders may be overcome by providing for a more efficacious
settlement mechanism that would enable SEBI to utilize its resources even more effectively.
Hence, certain amendments have been proposed by SEBI in the Consultation Paper regarding certain
provisions in the regulations such as the limitation period for filing settlement application, time period
for submission of revised settlement terms after the meeting of the Internal Committee, irregularity in the
procedure, etc.
Public comments were sought on the draft rules in a specified format within 30 days of their notification,
that is, by 14 October 2021, by 05:00 PM through specified means. Read More

32

EDITORIAL BOARD
MANAGING EDITORS
Aditya Mathur
Soumya Tiwari

SENIOR EDITORS

ASSOCIATE EDITORS

JUNIOR EDITORS

Nalinaksha Singh

Dhawal Srivastava

Harshit Kapoor

Ridhima Bhardwaj

Nishant Nagori

Nandini Mishra

Rohit Guru

Reet Kaur Virk

Nishi Kaur

Talin Bhardwaj

Srishti Kaushal

Vansh Bhatnagar
Vanshika Samir

DIGITAL EDITORS

CITATION EDITORS

COPY EDITORS

Kunal Yadav

Divyank Tikkha

Aryan Gupta

Lakshya Sharma

Jyoti Jindal
Raghav Sehgal

RGNUL FINANCIAL AND MERCANTILE LAW REVIEW
ISSN(O): 2347-3827
www.rfmlr.com, rfmlr@rgnul.ac.in

33

