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ABSTRACT

Notwithstanding the existence of a robust centralised competition law framework,
cartelisation in India’s intoxicating liquor industry has emerged as a recurring and systemic
concern. This paper argues that the persistence of cartel conduct in this sector is primarily
attributable to a deeper institutional misalignment between centralised, ex post competition
enforcement and decentralised, ex ante state excise regulation. Intoxicating liquor markets in
India are governed through detailed state-level licensing, tendering, and policy instruments
that frequently generate structural incentives for coordination among market participants,
while remaining largely insulated from competition scrutiny at the stage of regulatory design.
Through a doctrinal analysis of the Competition Act’s cartel provisions, remedial
mechanisms, and the role of parallel enforcement bodies, the paper demonstrates the limited
capacity of existing enforcement architecture to address cartelisation embedded within
regulatory frameworks. An examination of judicial responses further reveals a pattern of
judicial deference to state regulatory discretion, reinforcing the limits of post-facto
intervention. Against this backdrop, the paper advances a case for competition
decentralisation as a governance reform. It conceptualises decentralisation not as a
fragmentation of competition law, but as the integration of competition governance into state
regulatory processes ex ante. By embedding competition principles within excise policy
formulation and implementation, and through coordinated state-level competition
mechanisms operating under national oversight, the paper contends that cartel incentives can
be addressed at their source.
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I. INTRODUCTION

Cartelisation has emerged as a persistent challenge within the Indian
Competition framework, raising serious concerns for both market regulation
and the effective enforcement of competition law. This concern is particularly
evident in sectors where the state, functioning through a Public Procurement/
Auction Framework, exercises a determinative influence over market
structure.r The Indian intoxicating liquor industry presents a striking

illustration of this phenomenon. Owing to its heavy regulatory oversight,

ICCI, Cartel Enforcement and Competition: ICN Special Report (2018)
<www.internationalcompetitionnetwork.org/wp-
content/uploads/2019/11/SP_Cartel2018.pdf> accessed on 9 June 2026.
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market players in this sector operate in proximity to state control, blurring the
line between regulation and market behaviour. Constitutionally, legislative
competence over “intoxicating liquors” is vested in the states.? This has
resulted in a fragmented regulatory framework, with states independently
designing excise policies, licensing regimes, and retail models. Regulatory
approaches, therefore, vary widely, ranging from state-controlled distribution
through entities such as Tamil Nadu State Marketing Corporation
(‘TASMAC’) and Kerala State Beverages (Manufacturing & Marketing)
Corporation (‘BEVCOQ?) to privately operated systems under strict licensing.
While this decentralised, revenue-driven structure allows states to pursue
fiscal objectives, it also creates regulatory inconsistencies and structural

conditions conducive to collusion.®

The existence of cartelisation and the oligopolistic nature of the Indian
intoxicating liquor industry is no longer a matter of conjecture but has been
concretely established through enforcement action by the Competition
Commission of India (‘CCI’). The CCI’s 2021 decision in the Beer Cartel
case* marked a landmark intervention in the intoxicating liquor Industry. The
Commission found that United Breweries, Carlsberg, and Anheuser-Busch
InBev had engaged in sustained collusive conduct, facilitated through a trade
association, and imposed significant monetary and personal penalties.®

Subsequent developments indicate that such practices are not confined to

beer alone. Investigations relating to spirits and retail distribution, particularly

2 Constitution of India 1950, Sched VII.

3 Aditya Kalra, ‘India antitrust body raids Pernod, AB InBev in liquor industry crackdown,
sources say’ (Reuters, 19 December 2024) <www.reuters.com/world/india/india-antitrust-
body-raids-pernod-ab-inbev-liquor-industry-crackdown-sources-say-2024-12-19/> accessed
5 January 2026.

“In re: Alleged Anti-competitive conduct in the Beer Market in India, Suo Motu Case No 06
of 2017 (Competition Commission of India, 24 September 2021).

% ibid 216.
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in the context of the now-withdrawn Delhi Excise Policy 2021-22, have
revealed structural vulnerabilities in policy design that enable market
concentration and cartel-like behaviour.® Judicial scrutiny of excise regimes,
including challenges to the Chandigarh Excise Policy 2025-26, has further
highlighted how licensing structures and auction mechanisms may facilitate
collusion.’

This paper seeks to critically examine the nuanced dynamics of the
intoxicating liquor industry and the legal issues that continue to shape its
regulatory and competition landscape. Accordingly, Part Il examines the
legislative framework and executive control, with particular emphasis on the
need for coordination between competition authorities and other enforcement
bodies. Part Ill analyses judicial approach review to such conduct in the
intoxicating liquor industry through three case studies: (a) the Beer Cartel
case, (b) the Delhi Excise Policy case, and (c) the Chandigarh Excise Policy
case. Part IV analyses the viability of incorporating the idea of competition
decentralisation into the Indian Competition regime to address competition
violations in industries regulated at the state level. Part V discusses the
potential way forward to address such structurally entrenched issues of
competition enforcement with a specific focus on the intoxicating liquors

sector.

& Comptroller and Auditor General of India, Report of the Comptroller and Auditor General
of India on Performance Audit on Regulation and Supply of Liquor in Delhi (Government of
NCT of Delhi, Report No 1 of 2024), 83-94.

" Aiman J Chishti, ‘Need to challenge constitutionality of policy; liquor supply not essential
for public: P&H HC in plea against allotment of liquor licenses in Chandigarh’ (LiveLaw, 26
March 2025) <www.livelaw.in/high-court/punjab-and-haryana-high-court/punjab-haryana-
high-court-asks-to-challenge-constitutionality-of-chandigarh-liquor-policy-liquor-not-
important-for-public-distribution-can-wait-287592> accessed 5 January 2026.
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II. LEGISLATIVE AND EXECUTIVE CONTROL OF
CARTELISATION IN INDIA

A. Cartelisation and Appreciable Adverse Effect on Competition

Section 3 of the Act® constitutes the core prohibition against agreements
that cause or are likely to cause AAEC. Cartelisation, defined under Section
2(c) of the Act® represents the most serious form of horizontal coordination.
In recognition of the inherent harm posed by such arrangements, Section 3(3)
of the Act!” creates a presumption that cartels have an AAEC, covering classic
manifestations such as price fixing, output restriction, market allocation, and
bid rigging.

Furthermore, the Act acknowledges the evidentiary difficulties associated
with detecting cartels, which are by nature clandestine rather than explicit
written agreements.'! These challenges are particularly pronounced in markets
characterised by high concentration, significant regulatory or structural entry
barriers, product homogeneity, and repeated interaction among competitors.
To address this, Section 19 of the Act!? vests the CCI with broad powers to
initiate inquiries either suo motu, on information received from any person, or
on references from the government authorities.

These statutory provisions have assumed particular significance in the
context of the intoxicating liquor industry, where regulatory licensing regimes,
state-controlled distribution structures, and relatively homogeneous product
segments create conditions conducive to cartelisation. In the Beer Cartel case,

the CCI’s reliance on Section 19%2 and the DG’s use of dawn raids** proved

8 The Competition Act 2002, s 3.

° The Competition Act 2002, s 2(c).

10 The Competition Act 2002, s 3(3).

11 The Competition Act 2002, s 2(b).

12 The Competition Act 2002, s 19.

13 Re Beer Market in India (n 8) 15.1.10, 102, 149.
14 ibid 15.4, 188, 303.
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decisive in uncovering evidence of coordinated price fixing and information
exchange among competing brewers.

The Act also extends extraterritorial jurisdiction under Section 32,%°
enabling the CCI to address overseas conduct that has an AAEC in India.

Accordingly, the Act addresses cartelisation through a combination of ex
ante and ex post remedies aimed at protecting consumer welfare.'® Therefore,
the Act, while adopting a principled approach to curb cartelisation, expressly
declares it illegal and vests the CCI with comprehensive powers to address a
wide range of antitrust concerns Ex-post and Ex-ante Remedial Mechanisms

under the Competition Act

The Act adopts a remedial framework that operates primarily as ex-post
remedies, by addressing and correcting established anti-competitive conduct.
These mechanisms are designed to protect consumer welfare while ensuring

accountability for violations of competition law.

B. Ex-Post Remedies for Violation of Competition Law

The ex-post regime in the Competition Law framework is comprehensive
but reactive, addressing competition harm after it has occurred. Among the ex-
post remedial mechanisms under the Act, Section 277 provides the statutory
foundation for the Act’s ex-post remedial regime by empowering the CCI to
pass cease and desist orders and impose penalties on both enterprises and
individuals, or “such orders as it deems fit” for contraventions, thereby

authorising both monetary sanctions and remedial directions.

15 The Competition Act 2002, s 32.
16 The Competition Act 2002, ss 27, 48, 49.
17 The Competition Act 2002, s 27.
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1. PUNITIVE RESPONSES

Monetary penalties constitute the primary punitive response. Under
Section 27(b),'8 the CCI may impose fines, including penalties of up to 10%
of the average turnover of the preceding three years for anti-competitive
agreements and abuse of dominance. Additionally, where the anti-competitive
agreement involves a cartel under Section 3, the CCl may, upon each producer,
seller, distributor, trader or service provider included in that cartel, impose a
higher penalty of up to three times the profit or 10% of the turnover for each
year of the cartel’s operation, whichever is greater.'® The Act also provides for
penalties for procedural and compliance-related violations, such as failure to
notify combinations under Section 43A2° and non-compliance with orders or
furnishing false information under Sections 422! to 45,22

The principle of proportionality governs the computation of penalties to
be imposed on enterprises. In Excel Crop Care Ltd. v. Competition
Commission of India,?® the Supreme Court held that penalties should be linked
to the relevant turnover rather than the enterprise’s total turnover in case of
multi-product companies. This approach has been reinforced by the
Competition Commission of India (Determination of Monetary Penalty)
Guidelines, 2024,%* which mandate the use of relevant turnover as the basis
for calculating monetary penalties. The guideline further governs the

computation of penalties for personal accountability.?®

18 The Competition Act, 2002, s 27(b).

19 The Competition Act 2002, s 27(b).

20 The Competition Act 2002, s 43A.

2L The Competition Act 2002, s 42.

22 The Competition Act 2002, s 45.

23 Excel Crop Care Ltd v Competition Commission of India (2017) 8 SCC 47.

24 Competition Commission of India, The Competition Commission of India (Determination
of  Monetary  Penalty)  Guidelines, 2024  (notified 6  March  2024)
<www.cci.gov.in/images/whatsnew/en/the-competition-commission-of-india-determination-
of-monetary-penalty-guidelines-20241709736785.pdf> accessed 5 January 2026.

2 jbid guideline 5.
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2. INCENTIVE BASED RESPONSES

The Act also incorporates incentive-based corrective tools, including the
lesser penalty mechanism under Section 46, operationalised through the
Lesser Penalty Regulations, 2009,%” (now Lesser Penalty Regulations, 2024)%
which incentivises cartel members to disclose information in exchange for
reduced penalties. This mechanism has proven critical in uncovering
clandestine collusion, as demonstrated in the Beer Cartel case,? and reflects
the regulator’s recognition that indirect coordination, often facilitated through
trade associations or information exchanges, can constitute sufficient evidence

of a concerted practice attracting liability.
3. PERSONAL ACCOUNTABILITY

Furthermore, the framework ensures personal accountability through the
imposition of penalties under Section 48%, to individuals who were in charge
of the conduct of business at the time of the contravention. The individual’s
liability is closely tied to the role, duration of involvement, and degree of
control exercised by personnel.

In the Batteries Cartel case,® the CCl inferred knowledge and approval of
the cartel conduct on the part of the managing director and chief executive
officer of Indo National Limited from the prolonged period of collusion during
which he held office. Conversely, the Beer Cartel case® illustrates the

evidentiary threshold required to absolve individuals of liability, where the

26 The Competition Act 2002, s 46.

27 The Competition Commission of India (Lesser Penalty) Regulations 2009, Noti No L-
3/(4)/Reg-LP/2009-10/CCl.

2 The Competition Commission of India (Lesser Penalty) Regulations 2024, vide No L-
3(4)/Reg-LP/2023-24.

29 Re Beer Market in India (n 8) 15.1.13.

30 The Competition Act 2002, s 48.

3L In re: Cartelisation in respect of zinc carbon dry cell batteries market in India, Suo Motu
Case No 02 of 2016 (Competition Commission of India, 19 April 2018)

32 Re Beer Market in India (n 8) 193.
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CCI declined to hold a former executive director and chief financial officer
liable after finding that his responsibilities were confined to financial oversight
and did not extend to operational or strategic decision-making related to the

anti-competitive conduct.
4. CORRECTIVE RESPONSE

Beyond penalties, the CCI can also issue non-monetary remedies under
Section 27, such as cease-and-desist directions®*® and modification of
agreements.3* The ex post remedial framework is reinforced by Section 33 of
the Act, which empowers the CCI to issue interim orders to restrain ongoing
anti-competitive conduct once a prima facie contravention is identified,
thereby limiting continuing harm during the course of investigation.®

After the Commission has exercised its enforcement powers, appellate
oversight is provided under Section 53A through the National Company Law
Appellate Tribunal, which reviews the legality and proportionality of the
CClI’s orders.%

In practice, enforcement of these provisions has been difficult. Cartels
operate in secrecy, making detection heavily dependent on insider
cooperation. Establishing an AAEC often requires strong circumstantial
evidence, particularly in sectors where state processes, such as excise

approvals, mask coordinated conduct.
C. Ex Ante Competition Enforcement Mechanisms

In the existing competition law framework in India, two principal ex-ante

mechanisms exist, namely the merger control regime®” and the competition

33 The Competition Act 2002, s 27(a).
34 The Competition Act 2002, s 27(d).
3 The Competition Act 2002, s 33.

36 The Competition Act 2002, s 53A.
37 The Competition Act 2002, ss 5-6.
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advocacy regime.®® These mechanisms operate at different levels but are
intended to prevent market distortions before anti-competitive harm
materialises. However, the merger control regime is of little relevance to the
scope of the present paper.

The merger control regime in India is ex ante. All combinations crossing
the prescribed financial thresholds,*® are mandatorily required to be notified
to the CCI, and such combinations cannot be consummated until they are
approved by the Commission.*® Section 6(2) of the Competition Act places a
clear obligation on the parties to give notice to the Commission,* disclosing
full details of the proposed combination, thereby enabling prior scrutiny of
potential competition concerns.

The competition advocacy regime, on the other hand, empowers the
Commission to engage with governments and regulatory authorities to
promote pro-competitive policies, offer advisory opinions, and raise
awareness so that laws and policies do not inadvertently restrict competition.*2

In the context of the intoxicating liquor industry, these ex-ante obligations
remain limited in their effectiveness. Merger control only captures
transactions above specific thresholds and does not address structural or
policy-driven barriers created by State Excise frameworks. Additionally, it has
not been triggered at all in the specific market under consideration for this
paper, as cartelisation in the intoxicating liquor industry is usually coordinated
through forums of interaction and exchange, such as The All-India Brewers’

Association,* instead of formal mergers.

38 The Competition Act 2002, s 49.

3% The Competition Act 2002, s 5.

40 The Competition Act 2002, s 6(2A).
41 The Competition Act 2002, s 6(2).
42 The Competition Act 2002, s 49.

43 Re Beer Market in India (n 8) 216.
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Similarly, competition advocacy is largely persuasive and non-binding,
which restricts its ability to correct entrenched regulatory practices.
Consequently, there is a strong case for embedding competition scrutiny
directly within excise policy itself, through regulations that mandate
assessment of competition concerns at the stage of licensing and policy
formulation. Therefore, these loopholes in enforcement particularly press the

need for Competition Decentralisation.
D. Role of Other Regulatory and Enforcement Bodies

The enforcement landscape for cartelisation is not limited to the CCI but
extends to other enforcement authorities, most notably state excise authorities
in the intoxicating liquor industry. In such regulated sectors, cartelisation
concerns intersect with sector-specific regulatory controls, and the imposition
of penalties or other remedial measures often raises jurisdictional overlap
between competition law enforcement and specialised regulatory regimes.

Judicial decisions have consistently held that the existence of sectoral
regulation does not automatically exclude the application of competition law
where the conduct in question raises distinct competition concerns. For
instance, in CCI v Bharti Airtel,** the court clarified that competition law
scrutiny by the CCI is not barred once such preliminary regulatory questions
are addressed.

The courts have strengthened the jurisdiction of the CCI following the
preliminary regulatory analysis by the Sectoral Regulatory Authority. For
instance, in SK Translines, the jurisdictional overlap arose between the CCI
and coal sector authorities. The case clarified that while coal authorities

regulate operational aspects, the scrutiny of cartelization by competition law

4 CCl v Bharti Airtel Ltd (2019) 2 SCC 521.
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falls within the CCI’s domain.*® Similarly, in the New Delhi Power House
case,*® the overlap concerned the CCI and the Delhi Electricity Regulatory
Commission for power infrastructure tenders, where the court reaffirmed the
jurisdiction of CCI.

Therefore, these cases illustrate that competition enforcement often
involves multiple authorities alongside the CCI. In the intoxicating liquor
sector, these are primarily state excise authorities, though in other localised
markets, the relevant body could be any federal or specialised regulatory
authority responsible for the sector. This was clearly evident in the Delhi
Excise Policy case, where the Central Bureau of Investigation (‘CBI)*" and
Enforcement Directorate (‘ED’)*® were involved. While CBI investigated
allegations of corruption, criminal conspiracy, and abuse of official position
in the formulation and implementation of the policy, the ED examined the
alleged laundering of proceeds generated from these purported illegal acts.

While the CBI and ED investigations may complement the CCI’s inquiry
by uncovering evidence of collusion and coordinated conduct, they operate
under distinct statutory objectives. However, the parallel proceedings also
reveal a lack of institutional comity and coordination, as multiple agencies
investigate overlapping facts independently. A summation of these varying
responses and duplication of efforts, further strengthen the case of

incorporating ex-ante enforcement through Competition Decentralisation.

4 SK Translines (P) Ltd v Maharashtra State Warehousing Corpn Ltd 2016 SCC OnLine
Bom 16131.

46 Neeraj Malhotra v North Delhi Power Limited 2011 SCC OnLine CCI 20.

47 Central Bureau of Investigation, ‘CBI Files FIR Against Accused in Connection with Delhi
Liquor Policy Case’ (Press Release, 8 March 2022) <https://cbi.gov.in/press-
detail/ NTM3Ng> accessed 5 January 2026; Arvind Kejriwal v Central Bureau of Investigation
2024 INSC 687.

48 S Patnaik and A Vora, ‘A Game of Snake and Ladder: Tracing Manish Sisodia’s 17-Month
Journey to Bail” (SCObserver, 25 August 2023) <https://www.scobserver.in/journal/a-game-
of-snake-and-ladder-tracing-manish-sisodias- 17-month-journey-to-bail/> accessed 5 January
2026.
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III.  JUDICIAL APPROACH TO SUCH CONDUCT IN THE
INTOXICATING LIQUOR INDUSTRY

Judicial review has functioned as a critical safeguard in ensuring that cartel
enforcement and excise regulation conform to statutory requirements. Across
the three key episodes, (a) the Beer Cartel case; (b) the Delhi Excise Policy
2021-2022 case; and (c) the Chandigarh Excise Policy 2025-26 case, judicial
scrutiny has played an important role in balancing the fiscal interests of the
states with the imperatives of competition and market integrity.

Judicial review has served as a timely tool in reconciling states’ fiscal
interests with the needs of competition. The Courts have repeatedly held that
regulation within industries could never be a cover for anti-competitive
behaviour, and that administrative measures of excise and licensing were
under scrutiny to ensure fairness, transparency, and adherence to

constitutional standards.
A. The Beer Cartel case

The Beer Cartel case is a landmark in Indian competition law enforcement,
particularly in the context of the highly regulated intoxicating liquor
industry.*® Following a leniency application by AB InBev, the CCI initiated
a suo motu investigation into allegations that major beer manufacturers had
colluded to influence prices and manage supply across several states.® The
inquiry revealed coordinated price proposals to state excise authorities, supply
control to shape market conditions, and instances of market allocation.>!

The All-India Brewers’ Association was found to have facilitated this

coordination by enabling the exchange of competitively sensitive information

49 Re Beer Market in India (n 8).
%0 ibid.
L ibid 162, 163.
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under the guise of industry representation.> The CCI held that such conduct
constituted cartelisation under Section 3(3) of the Act,>® notwithstanding the
existence of state regulation. Significant penalties were imposed, with
leniency granted to the first applicant.>

This case is noteworthy in a number of respects. First, it underscores that
regulatory control over pricing does not preclude the operation of cartels if
competitors coordinate their submissions or market conduct beforehand.
Second, it highlights the utility of leniency programmes in uncovering
complex cartels, particularly in opaque markets. Third, it demonstrates the
CClI’s willingness to extend liability to individuals, thereby enhancing
deterrence. Fourth, it demonstrates that trade associations, though legal, can
turn into instruments of illegal coordination if left unchecked.

Henceforth, in the broader context of regulating the intoxicating liquor
industry, the Beer Cartel case illustrates how deeply rooted market
participants can utilise procedural requirements to conceal collusion,
leveraging both state regulatory processes and industry institutions to achieve

anti-competitive outcomes.
B. The Delhi Excise Policy Case

The Delhi Excise Policy episode represents a significant instance where
concerns of cartelisation intersected with governance, regulatory design, and
criminal enforcement in the intoxicating liquor sector. Allegations did not
merely focus on collusive market behaviour by private actors but extended to
the policy framework itself, suggesting that the regulatory architecture was

structured in a manner that concentrated market power in wholesale and retail

%2 jbid 150, 151, 152, 153.
%3 The Competition Act 2002, s 3(3).
54 Re Beer Market in India (n 8) 240-47.
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segments.® This marked a departure from conventional competition cases, as
scrutiny centred on whether the design of state policy facilitated cartel-like
outcomes.

The Comptroller and Auditor General’s (‘CAG”) Performance Audit
highlighted systemic flaws in the formulation and implementation of the
excise regime. Reforms such as the withdrawal of the government monopoly
in wholesale trade and the creation of large retail zones with a limited number
of licensees were found to have unintentionally narrowed market access.*
These structural features reduced the number of market participants and
increased the risk of coordination, thereby creating conditions conducive to
collusion rather than competition.

Parallel criminal investigations reinforced these concerns from a
governance perspective. The CBI examined allegations of corruption and
procedural impropriety in the policy-making process, noting opaque allocation
of wholesale licences and policy provisions that enabled vertical integration
between wholesalers and retailers.” The investigation suggested that cartel-
like concentration arose not solely from market conduct but from policy
choices that blurred the line between regulatory discretion and anti-
competitive effects.

At the same time, the ED initiated proceedings under the Prevention of
Money Laundering Act to trace alleged kickbacks and illicit financial flows

linked to the policy’s operation.> These probes framed cartelisation as part of

55 Comptroller and Auditor General of India, Report of the Comptroller and Auditor General
of India on Performance Audit on Regulation and Supply of Liquor in Delhi (NCT of Delhi,
Report No 1 of 2024), 83-94.

%6 ibid 108.
5 Arvind Kejriwal v Central Bureau of Investigation SLP(Crl) No 11023/2024; Central
Bureau of Investigation FIR No RC0032023A0033

<https://cbi.gov.in/assets/files/fir/655039023RC0032023A0033.pdf> accessed 5 January
2026.

%8 Advay Vora, ‘Delhi Liquor Policy: Supreme Court Issues Notice to ED in Kejriwal’s Plea
Challenging His Arrest’ (SCObserver, 12 October 2023)
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a broader scheme involving unlawful financial gains, where certain private
entities were alleged to have channelled funds through complex networks.
This dimension underscored that competition distortions in the liquor sector
were intertwined with criminal economic activity rather than confined to
pricing or supply coordination alone.

Taken together, the Delhi Excise Policy case demonstrates that
cartelisation in the liquor industry cannot be examined in isolation from
regulatory governance and institutional accountability. While the CAG
identified structural and revenue-related failures, the CBI and ED exposed
procedural irregularities and financial misconduct underlying the policy’s
execution. The absence of a structured coordination mechanism among
competition, excise, and criminal enforcement authorities, however, limited
the ability to address these issues in a cohesive manner, revealing deeper

enforcement gaps in highly regulated markets.
C. The Chandigarh Excise Policy case

The litigation concerning the Chandigarh Excise Policy 2025-26 arose
from allegations of large-scale cartelisation and monopolisation in the
allotment of retail liquor vends.>® Under Clause 14 of the Excise Policy, the
Union Territory administration expressly capped allotment at a maximum of
ten liquor vends per “single entity,” including firms or companies with
common partners, directors, or associates, with the stated objective of
preventing monopolistic control and cartel formation.%® Despite this safeguard,
petitioners alleged that a single family and its associated entities had secured

control over eighty-seven out of ninety-seven liquor vends through

<https://www.scobserver.in/journal/delhi-liquor-policy-supreme-court-issues-notice-to-ed-
in-kejriwals-plea-challenging-his-arrest/> accessed 5 January 2026.

%9 Vault Liquor Private Limited v UT Chandigarh [CWP 8637/ 2025, PHHC].

80 Chandigarh Excise Policy 2025-26 (Excise and Taxation Department, Union Territory of
Chandigarh), cl 14.
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coordinated bidding and non-participation by other bidders, effectively
eliminating competition.5!

The principal issue before the Punjab and Haryana High Court was
whether the tendering and allotment process under the Excise Policy had been
vitiated by cartelisation and whether the policy framework itself facilitated
concentration of market power in violation of competition norms.®? The
petitioners further contended that the administration had ignored evidence of
bid-rigging and common ownership links, thereby rendering the policy’s anti-
monopoly safeguards illusory. Importantly, the challenge was not confined to
individual allotments but extended to the structural design of the policy that
permitted such outcomes.%3

By its interim order dated 26 March 2025, the High Court directed the
parties to maintain the status quo in respect of the liquor vends for the policy
year 2025-26.% While doing so, the Court observed that if the grievance was
that the policy itself enabled cartelisation and monopolisation, the petitioners
would be required to directly challenge the constitutionality and legality of the
policy framework rather than merely assailing its implementation.®®

The matter was carried in appeal to the Supreme Court, which vacated the
High Court’s interim restraint.®® The Supreme Court did not adjudicate upon
the merits of the cartelisation allegations or the validity of the policy. Instead,
it confined its intervention to procedural grounds and emphasised that while

interim relief could be granted, it must have been supported by at least a brief

61 “HC orders status quo on CHD liquor vends tender process’ Times of India (15 December
2025)  <https://timesofindia.indiatimes.com/city/chandigarh/hc-orders-status-quo-on-chd-
liquor-vends-tender-process/articleshow/119556177.cms> accessed 5 January 2026.

62 Vault Liquor Pvt Ltd v Union Territory of Chandigarh CWP No 8637/ 2025, CWP No 8642/
2025 and CWP No 8672/ 2025 (PHHC, 26 March 2025).

83 ibid.

5 ibid.

8 ibid.

8 Union Territory of Chandigarh v M/S Kler Wines SLP (C) Nos 8919-8921/2025.
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but reasoned consideration of the parties’ contentions.®” The appeals were
disposed of with a direction to the High Court to proceed expeditiously and
with liberty to pass a fresh interim order, if warranted, supported by adequate
reasons.®®

This judicial trajectory is significant for the present discussion for two
reasons. First, both courts treated cartelisation concerns as matters arising
incidentally within the excise regulatory framework, rather than as
competition law issues warranting specialised scrutiny. The High Court’s
focus remained on the vires and structure of the excise policy, while the
Supreme Court limited itself to procedural discipline in interim adjudication.
At no stage was there engagement with the substantive competition
implications of coordinated bidding or market foreclosure. Second, the case
demonstrates the limits of ex post judicial intervention in addressing
competition harms that are structurally embedded within state-designed
licensing regimes. The courts functioned as reactive fora, intervening only
after market concentration had already occurred or been alleged, underscoring
the absence of any ex-ante competition assessment at the policy formulation
stage.

In this sense, the Chandigarh Excise Policy 2025-26 litigation exemplifies
how competition concerns in the intoxicating liquor sector are routinely
filtered through constitutional and administrative law lenses, leaving
competition law principles under-enforced. The case thus reinforces the need
for decentralised competition governance mechanisms capable of engaging
with state excise policies at the design stage, rather than relegating cartel

control to belated judicial correction.

67 ibid.
%8 ibid.
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D. Other Relevant Examples

The three episodes above sit alongside a broader pattern of CCI
enforcement in the intoxicating liquor sector that has consistently treated each
state as a distinct relevant market. In Case No. 02 of 2016, the CCI penalised
the Uttarakhand Agricultural Produce Marketing Board (“UAPMB”) for
denying market access to brands of USL and Pernod Ricard by procuring
alcoholic beverages arbitrarily as the state’s exclusive wholesale licensee.®

More recently, in Case No. 02 of 2024, the CCI directed a DG
investigation into TASMAC for prima facie abuse of dominance in Tamil
Nadu’s beer market, observing that its procurement formula perpetuated
existing brand shares and foreclosed access to competing brands.’® Separately,
in May 2026, the CCI ordered an investigation into Pernod Ricard India for
alleged exclusive dealing arrangements with retailers in Delhi’s IMFL market
under the now-scrapped Excise Policy 2021-22.7

These cases collectively demonstrate that competition distortions in the
liquor sector arise from state procurement policies and private vertical

arrangements alike, each operating within state-specific market structures.

IV.  MAKING A CASE FOR COMPETITION
DECENTRALISATION

A. The Argument and its Origins

8 International Spirits and Wines Association of India v Uttarakhand Agricultural Produce
Marketing Board and Others, Case No 02 of 2016 (Competition Commission of India, 30
March 2021).

0 Chakra R Prabakaran v Tamil Nadu State Marketing Corporation Limited, Case No 02 of
2024 (Competition Commission of India, 25 March 2025).

"1 Mohit v Pernod Ricard India Private Limited and Others, Case No 09 of 2024 (Competition
Commission of India, 5 May 2026).
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The argument for competition decentralisation originates in European
Union competition law’? and the principle of subsidiarity, formally introduced
through the Maastricht Treaty. "® Subsidiarity holds that regulatory action
should be taken at the lowest effective level, challenging the assumption that
enforcement by the European Commission was always preferable. '

By the 1990s, concerns over the Commission’s growing caseload,
administrative delays, and limited ability to address local market
infringements encouraged a shift toward shared enforcement. At the same
time, Articles 85 and 86 of the EEC Treaty”™ (now Articles 101 and 102
TFEU) "® came to be recognised as directly effective norms that could be
enforced by national courts and authorities. This laid the foundation for a
decentralised model in which Member States became active enforcers of EU
competition law, while the Commission focused on cases with broader cross-
border significance. 7’

This shift was institutionally crystallised with the adoption of Regulation
1/2003,® which dismantled the Commission’s monopoly over enforcement

and empowered National Competition Authorities and national courts to apply

2 AG Toth, ‘The Principle of Subsidiarity in the Maastricht Treaty’ (1992) 29 Common
Market Law Review 1079, 1103; Roger P Alford, ‘Subsidiarity and Competition:
Decentralized Enforcement of EU Competition Laws’ (1994) 27 Cornell International Law
Journal 271.

8 Treaty on European Union (Maastricht Treaty) [1992] OJ C 191/1, art 3(b).

" Francis G Jacobs, ‘Civil Enforcement of EEC Antitrust Law’ (1984) 82 Michigan Law
Review 1364, 1365; Leon Brittan, ‘The Future of EC Competition Policy’ (Centre for
European Policy Studies, Brussels, 7 December 1992) 1
<https://www.cer.eu/sites/default/files/publications/attachments/pdf/2011/p297_competition
_policy-1926.pdf> accessed 16 January 2026.

5 Notice on Cooperation Between National Courts and the Commission in Applying Articles
85 and 86 of the EEC Treaty, 1993 QJ (C 39) 6.

76 Treaty on the Functioning of the European Union (adopted 13 December 2007, entered into
force 1 December 2009) [2012] OJ C326/47 (TFEU), arts 101-102.

7 Leon Brittan (n 78).

8 Or Brook and Barry Rodger, ‘Decentralised Judicial Review of EU Competition Law
Enforcement’ (2025) 74(12) GRUR International 1111.
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Articles 101 and 102 TFEU’® directly. Decentralisation thus emerged not as
deregulation, but as reallocation of enforcement responsibility, supported by
cooperation mechanisms and overarching EU oversight. Subsequent
scholarship has characterised this model as a deliberate move towards
enforcement proximity, efficiency, and contextual sensitivity, while
preserving substantive uniformity through EU law supremacy and judicial
dialogue.®

While the European Union provides the most systematic articulation of
competition decentralisation, similar enforcement models have long existed in
other jurisdictions, driven by comparable concerns relating to administrative
capacity, market proximity, and federal or quasi-federal governance
structures.

In the United States, competition enforcement has historically operated
through a decentralised dual-enforcement model. Federal antitrust statutes
such as the Sherman Act,®! and the Clayton Act® are enforced not only by
federal agencies such as the Department of Justice and the Federal Trade
Commission, but also by State Attorneys General, who possess independent
authority to initiate antitrust actions.®® This structure reflects an acceptance
that anticompetitive conduct often manifests in local or state-level markets and
that decentralised enforcement enhances detection, deterrence, and
responsiveness. Importantly, decentralisation in the U.S. has not diluted
substantive uniformity; federal law remains supreme, while enforcement

authority is distributed.

TFEU (n 86), arts 101-102.

8 Brook and Rodger (n 82).

81 Sherman Antitrust Act 1890, 15 USC 8§ 1-7.

82 Clayton Antitrust Act 1914, 15 USC 88§ 12-27.

8 Hart-Scott-Rodino Antitrust Improvements Act 1976, 15 USC 8§ 18a-18h; Avaantika
Kakkar and Ria Vora, ‘Exploring the Decentralisation of Competition Law in India’ (2024)
9(2) Indian Competition Law Review 1.
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A comparable logic underpins competition governance in Brazil, where
enforcement powers are shared between a central authority and regional
investigative mechanisms. Brazil’s competition framework evolved from a
fragmented enforcement structure to a coordinated decentralised system,
recognising that local market knowledge and investigative proximity were
essential for effective cartel detection, particularly in regulated and

procurement-heavy sectors.34
B. The Relevance of Competition Decentralisation in the Indian Context

The case for competition decentralisation in India arises from structural
limitations inherent in a fully centralised enforcement model operating within
a large, diverse, and federal economy. While the Act establishes a uniform
substantive framework, its exclusive reliance on a single national authority for
enforcement has generated persistent governance and capacity constraints.

The CCI exercises exclusive jurisdiction over enforcement against anti-
competitive agreements and abuse of dominance, irrespective of whether the
relevant market is national, regional, or purely local.®® This design has resulted
in a concentration of enforcement responsibility without a corresponding
expansion in institutional capacity. Chronic resource constraints within the
CCl, including staffing shortfalls, budgetary dependence, and prolonged
vacancies at the Member and Chairperson level have directly affected the pace

and consistency of enforcement.®® Centralisation has thus produced a

8 B Kira, ‘The Politics and Economics of Brazilian Competition Law’ (2023) 11 Latin
American Law Review 21.

8 The Competition Act 2002 (12 of 2003), s 18.

8 <Parliamentary Panel Expresses Concern Over CCI Budget Cuts’ (BRICS Competition, 10
October 2024) <www.bricscompetition.org/news/parliamentary-panel-expresses-concern-
over-cci-budget-cuts> accessed 5 January 2026; Varun Singh, ‘Competition in peril?
Challenges faced by the CCI’ (Bar & Bench, 7 September 2024)
<www.barandbench.com/columns/competition-in-peril-challenges-faced-by-the-cci>
accessed 5 January 2026; Competition Commission of India, ‘Vacancies Archive’ (CCI)
<http://164.100.58.95/archives/vacancies?page=1> accessed 5 January 2026.
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mismatch between the breadth of the CCI’s mandate and its operational
bandwidth, leading to delays in investigation, adjudication, and appellate
resolution.

Indian markets frequently operate at sub-national or regional levels,
shaped by state-specific regulatory frameworks, consumer behaviour, and
local supply conditions. Despite this, enforcement remains anchored in a
centralised institutional structure that is often distant administratively and
informationally from the markets it regulates. Multiple competition cases
adjudicated by the CCI involve narrowly defined geographic markets,
revealing an inherent tension between localised competitive harm and
centralised  adjudication.®” This disconnect weakens enforcement
effectiveness by limiting institutional familiarity with regional market
dynamics and increasing compliance and access costs for smaller or regionally
confined market participants.

The relevance of decentralisation is further reinforced by India’s
constitutional structure. Competition Law is enacted under Entry 21 of the
Concurrent List, permitting both Union and State legislative engagement.®
While the Act presently adopts a centralised enforcement model, the
constitutional framework does not restrict itself to central exclusivity. The
absence of decentralised mechanisms is therefore a matter of legislative choice
rather than constitutional necessity, making reform institutionally feasible.
Furthermore, under Section 7, the section itself discusses the power to
constitute regional offices of CC1.%°

Competition decentralisation is therefore best understood as a governance

rationalisation mechanism. By enabling state-level or regional engagement in

87 Meru Travels Solutions (P) Ltd v CCI 2016 SCC OnLine Comp AT 192,
8 Constitution of India 1950, Sched VII.
8 The Competition Act 2002, s 7(4).
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enforcement, decentralisation responds directly to the limitations of
centralised control while preserving coherence through central oversight and
appellate review. Accordingly, the Indian context presents not merely a case
where decentralisation is desirable, but one in which continued over-
centralisation risks diminishing the accessibility and deterrent effect of

competition law itself.

V. BENEFITS OF COMPETITION DECENTRALISATION IN
THE INTOXICATING LIQUOR INDUSTRY

While the previous section examined the broader need and constitutional
permissibility of competition decentralisation in India, this section focuses on
its industry-specific relevance to the intoxicating liquor sector. The case for
decentralisation arises from the inability of centralised, ex post enforcement
to effectively address markets that are structured and controlled by states ex
ante. The Delhi and Chandigarh episodes illustrate that cartelisation in
intoxicating liquor markets is often facilitated by regulatory design itself,
making decentralisation institutionally necessary. %

Under the Competition Act, the CCI intervenes only after market
outcomes have materialised. However, in excise-controlled liquor markets,
entry conditions, pricing structures, and retail concentration are determined
through state policy, embedding cartel incentives at the policy stage itself. %
Consequently, by the time coordination appears as bid-rigging or
concentration, regulatory harm has already occurred, limiting the effectiveness
of post-facto penalties.

Decentralisation addresses this gap by enabling competition oversight
during policy formulation and implementation. Although Section 49 of the

% CAG Report on Regulation and Supply of Liquor in Delhi (n 59) 83-94.
%1 The Competition Act 2002, ss 19, 27.
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Competition Act, % recognises competition advocacy as a function of the CCI,
such advocacy has remained largely advisory. A decentralised framework
would embed competition review within state excise authorities, allowing ex
ante scrutiny of licensing caps, tender conditions, ownership-link rules, and
structural incentives that facilitate coordination or entrench incumbency.

The Delhi and Chandigarh cases demonstrate that competition concerns
stemmed not only from covert collusion, but also from policy architectures
that enabled concentration despite formal safeguards. State-level mechanisms
would also possess greater institutional proximity to monitor local markets,
detect coordinated conduct, and identify tender manipulation across differing
excise regimes.

Finally, competition decentralisation aligns with the constitutional
allocation of powers. While intoxicating liquors fall within the exclusive
regulatory domain of states, Entry 21 of List Il permits both the Union and
the States to address concerns relating to industrial monopolies. # A
decentralised competition framework would therefore remain constitutionally
consistent while enabling more effective regulation of state-controlled liquor

markets.
VI. THE WAY FORWARD

The recurrent failures of cartel control in India’s intoxicating liquor sector
demonstrate that the problem lies not in the absence of legal prohibitions, but
in the institutional disconnect between state-controlled market design and
centrally enforced competition law. Any viable reform must therefore operate

within existing constitutional boundaries while recalibrating enforcement

92 The Competition Act 2002, s 49.
9 Constitution of India 1950, Sched VII.
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architecture. A phased approach offers a realistic pathway towards embedding

competition governance into excise regulation.

A. Immediate Measures: Internalising Competition Assessment Within

Existing Excise Frameworks

At the immediate level, competition concerns must be internalised within
state excise policy formulation and implementation without awaiting
legislative intervention. The Act already empowers the CCI to undertake
competition advocacy under Section 49,% including advisory engagement
with government bodies on policy design. This power can be operationalised
to mandate competition impact assessment of excise policies prior to
notification, particularly in relation to licensing caps, tender structures, and
ownership-link restrictions.

State excise authorities are equally empowered, under their administrative
mandate, to scrutinise applications and bidding patterns for cartel risks.
Provisions such as Clause 14 of the Chandigarh Excise Policy 2025-26%
demonstrate that states already recognise competition risks but fail in
enforcement. Strengthened internal scrutiny, informed by competition
principles and guided by findings such as those in the CAG’s performance
audit on the erstwhile Delhi excise policy,® can address collusive outcomes at
the threshold stage. This approach remains fully consistent with the
constitutional division of powers and ensures that CCI does not interfere with
the functions of the excise departments while concurrently ensuring the

competition concerns are taken care of.

% The Competition Act 2002, s 49.

% Chandigarh Excise Policy 2025-26 (Excise and Taxation Department, Union Territory of
Chandigarh), cl 14.

% CAG Report on Regulation and Supply of Liquor in Delhi (n 59) 83-94.
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C. Short-Term Measures: Policy Strengthening and Institutionalised

Ex Ante Review

In the short term, state excise policies must be structurally recalibrated to
deter cartelisation rather than merely prohibit it in form. This requires
strengthening anti-concentration clauses, such as Clause 14 of the Chandigarh
Excise Policy 2025-26° which is presently under scrutiny, by incorporating
clearer ownership-link tests, disclosure obligations, and consequences for
coordinated bidding. These changes fall squarely within the states’ regulatory
competence and can be implemented through policy amendments.

Concurrently, states should establish permanent excise evaluation
committees trained in competition assessment. These committees would
conduct ex ante review of tenders and licensing outcomes to detect patterns of
coordination or market foreclosure. Their operation can be guided by model
competition guidelines issued by the CCI, ensuring substantive uniformity
while preserving decentralised implementation. Such institutionalisation
would directly address the enforcement failures observed in Delhi and
Chandigarh, where policy safeguards existed but were not effectively

implemented.

C. Long-Term Measures: Decentralised Competition Governance
Through a Federal Enforcement Scheme

In the long term, effective cartel control in regulated sectors necessitates
structural reform of competition governance. The Competition Act is enacted
under the Concurrent List, permitting a cooperative federal approach to
enforcement.®® A federal scheme of regional or state-level competition

authorities, funded by state governments and operating under CCI oversight,

97 Chandigarh Excise Policy 2025-26 (n 110) cl 14.
9 Constitution of India 1950, Sched VII.
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would address both institutional capacity constraints and enforcement
proximity.

Such a model would alleviate the persistent resource and staffing
limitations faced by the CCI while allowing competition assessment to be
undertaken by bodies with regional expertise and market familiarity. This is
particularly relevant in intoxicating liquor markets, where competitive harm
is localised and geographically bounded. Importantly, this reform would also
correct the present anomaly whereby competition issues are routinely
adjudicated by generalist courts, as seen in the Chandigarh litigation, rather
than by specialised competition bodies.*® Sector-sensitive evaluation by
trained authorities would enhance both accuracy and legitimacy of
enforcement.

Crucially, this decentralised framework would not disrupt the
Constitutional distribution of powers. Substantive competition law would
remain uniform and centrally defined, appellate oversight would continue to
vest in national institutions, and states would exercise competition governance

as an extension of their regulatory authority over excise.
VII. CONCLUSION

Conclusively, the recurring episodes of cartelisation in India’s intoxicating
liquor sector expose a deeper governance failure that cannot be remedied
through penalties, investigations, or judicial intervention alone. As this paper
has demonstrated, the persistence of collusive outcomes is not primarily the
consequence of weak substantive law, but of a structural misalignment
between decentralised state control over market design and a centralised

model of competition enforcement that intervenes only after competitive harm

9 Vault Liquor Pvt Ltd v Union Territory of Chandigarh CWP No 8637/ 2025, CWP No 8642/
2025 and CWP No 8672/ 2025 (PHHC, 26 March 2025); Union Territory of Chandigarh v
M/S Kler Wines SLP (C) Nos 8919-8921/2025.
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has crystallised. In a sector where licensing, pricing, and market access are
determined ex ante by state policy, competition law remains largely reactive,
arriving too late to correct distortions embedded within regulatory frameworks
themselves.

Judicial scrutiny, although necessary, has proven ill-suited in addressing
these systemic failures. Courts have tended to frame competition concerns as
ancillary to questions of administrative legality or constitutional vires, thereby
reinforcing the limits of ex post correction. Similarly, parallel interventions by
investigative agencies have revealed the intersection of cartelisation with
governance and corruption, but have not supplied a durable institutional
response. These developments underscore the inadequacy of treating
cartelisation in the liquor industry as episodic corporate misconduct, rather
than as a predictable outcome of regulatory design.

Competition decentralisation, as argued in this paper, offers not a dilution
of antitrust norms but a reorientation of competition law towards governance.
By embedding competition principles within state excise regulation,
enforcement shifts from punishment to prevention, from distant oversight to
regulatory proximity. Yet decentralisation also raises hard questions about
institutional coherence, accountability, and the balance between uniformity
and local autonomy.

This paper does not claim to resolve these questions conclusively. What it
seeks instead is to reframe the inquiry: if regulated markets generate
competitive harm at the point of policy design, can competition law afford to
remain structurally external to regulation? The intoxicating liquor sector

suggests that answering this question may be unavoidable.



