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PREFACE
It gives us immense joy to share with our readers, the March edition of our monthly newsletter, “Au Courant”.
In this edition, the current on-goings in various fields of law have been analysed succinctly in the ‘Highlights’
section to provide readers some food for thought. These include brief comments on the Madras High Court’s
decision trashing the bid to derail LIC IPO, the merger announced by the Indian Multiplex Firms PVR-INOX,
the CCI probe declaring Google’s Play Store Billing guidelines ‘Unfair’ and ‘Discriminatory’, and Zomato’s allstock takeover of Blinkit.
Major happenings in various fields of law such as Arbitration, Competition, International Trade Law,
Securities, Taxation, Intellectual Property, Technology, Media & Telecommunication have been recorded in
the ‘News Updates’ segment to keep the readers abreast of the latest legal developments.
The section ‘Call for Comments’ encourages readers to express their views and concerns on the measures under
development and provide critical suggestions on issues that may have a bearing on financial and mercantile
laws. Comments are invited by SEBI on shortening the timeline for buyback and open offers, and review of the
determination of offer prices in case of disinvestment of PSU companies, and IBBI on Review of Redressal and
Enforcement Mechanism.
We hope that this Edition of the Au Courant finds you well and is once again an enjoyable and illuminating
read for our readers!
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HIGHLIGHTS
MADRAS HIGH
COURT TRASHES
BID TO DERAIL
LIC IPO

The Madras High Court has dismissed the challenge to the 5% Disinvestment of LIC brought by
amendments to the Finance Act 2021 and the LIC Act 1956. The Writ Petition was dismissed by a
Division Bench of Chief Justice Munishwar Bhandari and Justice D. Bharatha Chakravarthy, rejected the
argument that the amendments could not have been passed as a Money Bill and held that Parliament had
approved the decision to disinvest LIC through an Initial Public Offer. The revisions are being
challenged because the subject matter does not fit under the defined items set out in Article 110 of the
Indian Constitution and it would otherwise result in a reduction in the amount of surplus distributed to
participating policyholders. It was argued that the challenged amendment does not fall within any of the
sub-clauses (a) to (f) of Article 110(1) of the Constitution of India and that the Certificate issued by the
Speaker of the House of People under Article 110(4) of the Constitution of India was consequently
incorrect.
The petitioner was a policyholder of the third respondent, Life Insurance Corporation (LIC). It was
argued that every participating policyholder was entitled to at least 90% of the surplus arising from nonparticipating policies, but the amendment under challenge has reduced their entitlement to nil, and as a
result, she has challenged Sections 128 to 146 of the Act of 2021, with the exception of Section 5(9) of
the Act of 1956, as a policyholder. Learned Counsel elaborated the arguments submitted that the Act of
2021 and amendments to the Act of 1956 do not pertain to imposition, abolition, remission, alteration,
or regulation of any tax; or the regulation of the borrowing of money or giving of any guarantee by the
Government of India. The Act of 2021 and revisions to the Act of 1956 do not pertain to the imposition,
abolition, remission, alteration, or regulation of any tax; or the regulation of the borrowing of money or
giving of any guarantee by the Government of India, according to learned counsel. It further stated that
the amendments were brought in after the Finance Bill was classified as a money bill under Article 110 of
the constitution.
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Given the above, the Court held that the challenge was made to the amendments by way of Article 110 of
the constitution without challenging the certificate issued by the Speaker of the House. Further, the
procedure for certifying the Finance Bill as a money bill has been duly complied with and therefore there
is no constitutional illegality. Additionally, the Court also highlighted that the word "only" used in the
definition of Money Bill has to be read along with Article 110(1) (g) of the constitution which provides
for any matter incidental to any of the matters specified in (a) to (f) of Article 110(1) and therefore
should not be given a narrow meaning. Read More.
By Akshat Verma, Assitant Editor
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THE INDIAN
MULTIPLEX FIRMS
PVR-INOX
ANNOUNCE MERGER
The PVR and INOX Leisure Ltd. announced a merger to create the largest multiplex chain in the country
with a network together of more than 1,500 screens in 109 cities. According to the deal, INOX will merge
with PVR and its shareholders will receive three shares of PVR for every 10 shares held by them in INOX.
The entity after the merger will be known as PVR INOX Ltd. which will cover a market share of 16-17%
(including single screens) in India and a 44%-50% share within multiple screens. The board of directors of
the merged company would be re-constituted with a total board strength of 10 members. Both promoter
families will have equal representation on board with 2 seats each.
At present, the swap ratio is believed to be in favor of INOX investors by around 12% as it has zero net
debt while the PVR’s net debt is Rs 857 Crore. As soon as the deal was announced, the shares of INOX
rose by 20 percent and the shares of PVR rose by 10 percent. PVR shares closed with a gain of 2.84
percent at Rs 1,827.60 on the BSE. INOX Leisure shot up by 6.10 percent to Rs 469.70. The valuation of
INOX came to be Rs 6,400 Crore and that of the PVR came to be Rs 11,000 Crore. After the merger,
INOX promoters will own a 16.7 percent stake, while PVR promoters will have a 10.6 percent stake in
the combined entity.
Ajay Bijli would be appointed as the managing director and Sanjeev Kumar would be appointed as the
executive director. Pavan Kumar Jain would be the non-executive chairman of the board while Siddharth
Jain would be appointed as the non-executive, non-independent director in the combined entity. Some
analysts believe that the deal will likely not require Competition Commission of India (CCI) approval as
the threshold of Rs 1,000 crore won’t be exceeded, given the damage to the sector caused by Covid-19,
which closed theatres for months on end.
Dhruva Advisors and Khaitan & Co acted as transaction tax and legal advisors to INOX. EY Merchant
Banking Services and Axis Capital provided a fair opinion to INOX and PVR, respectively, on the share
exchange ratio. The pandemic brought the entertainment industry to a grinding halt. In such a situation,
the deal becomes a win-win situation for both players. Read More.

By Vansh Bhatnagar, Junior Editor
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CCI PROBE FINDS
GOOGLE’S PLAY STORE
BILLING GUIDELINES
‘UNFAIR’ AND
‘DISCRIMINATORY’
The Additional Director General of the Competition Commission of India (CCI) investigating the
charges leveled at Google’s contentious payment billing system for Play Store developers has found it
‘unfair and discriminatory’. Further, hearing of these findings of the probe tabled earlier in March will
begin shortly. Google will get to present its argument to the regulator on these latest findings following
which a verdict will be given to the regulator. The report of this investigation was submitted by the antitrust body after taking inputs from all parties concerned including oogle. CCI’s level of clarity on the
matter was extremely high, it had taken inputs from all developers and the larger ecosystem and is quite
convinced that the Play Store Billing policy will definitely harm developers as is being implemented.
In addition, the regulator also examined allegations that Google used ‘search manipulation’ to push
Google Pay. CCI directed the Reserve Bank of India to look into the matter, whereas the source person
from Google said they were reviewing CCI’s report and this should not be considered as a final decision.
Currently, Google affirms that it will continue to engage with the CCI and will prove that its trade
practices benefit Indian consumers and developers without restricting competition.
As a part of the investigation, CCI has clubbed three different orders and complaints together, filed with
the commission between 2020 and 2021 which allege Google to be favoring Google Play over other
competing apps, through its control over the play store and the android operating system (OS). The CCI
noted as part of its findings, that Google is not using its Billing Payment System (GBPS) for some of its
own apps, which it has made mandatory for other app developers. This makes the policy unfair and
discriminatory in nature.
The Competition watchdog further argued that Google does not provide any other ‘additional services’ as
a part of GBPS for it to charge commission up to 30%, also it does not allow any ‘negotiation’ on pricing
for app developers, leaving them no choice. Also, CCI found Google to violat Section 4 of the
Competition Act, 2002 where Google is not providing access to other payments interface (UPI) apps for
processing payments for in-app purchases, which can have a negative impact on the ‘innovation’ of
payments in the country. Google is facing the same pressure from different regulators around the globe,
where it is found to be exploiting its dominant position in controlling the market and different platforms
within the industry. Read More.
By Shashwat Sharma, Assistant Editor
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ZOMATO’S ALL
STOCK
TAKEOVER OF
BLINKIT

Blinkit is an Indian instant grocery delivery service which promises its users 10-minute delivery. The
proposed takeover by Zomato is expected to be after the input of an additional $100 million into Blinkit,
formerly known as Grofers. Zomato has been amongst the first generation of internet unicorns to engage
in India’s capital market after its $1.3 billion initial public offering. Recently, Zomato’s co-founder
Deepinder Goyal has declared the launch of Zomato Instant, a 10-minute food delivery service, that it
shall make the present 30-minute delivery time obsolete. Predictions are that this might result into a
drastic drop in in Zomato’s average order value (AOV) which is currently at Rs 400 ($5.2). In the ending
of March 2019 and March 2020, Zomato’s AOV was around Rs 280 ($3.7) which rose due to the onset of
pandemic to Rs 400 ($5.2) by the ending March 2021.
If the AOV drops significantly, below a certain level, it could result in its contribution margins becoming
negative. Zomato’s path to stability appears to be through managing the order volumes quickly, thus
lowering the cost incurred per order. It is further sought that more items can enter under the umbrella of
things that can be ordered from Zomato, which may include cables or stationery items, which Blinkit
stocks.
Blinkit was valued at a 20-30% discount to its last valuation. Zomato had been unsuccessful previously on
2 instances, first with the initial investment in Grofers India and then its wholesale entity Hands On
Trades. Zomato also has competition budding around. Zepto, which pioneered the 10-minute model in
India, has been known to have incremented its orders by 700% since the last year-ending and has expanded
itself to 9 cities. Read More.

By Jyoti Jindal, Copy Editor
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ALTERNATIVE DISPUTE RESOLUTION
1. “SUM IN DISPUTE” INCLUDES AGGREGATE VALUE OF
CLAIMS AND COUNTER-CLAIMS: DELHI HC
In the case of Jivanlal Joitaram Patel v. National Highways Authority of India, the
Delhi High Court clarified that the term “sum in dispute” provided in the Fourth
Schedule of the Arbitration and Conciliation Act, 1996 must be interpreted to
include the total amount of claim made by the claimant, and the total amount of
counter-claim made by the respondent, as opposed to the observations of the
Arbitral Tribunal which held that the applicable arbitral fee must be assessed
separately for the claim, and counter-claim. The Court further added that, unlike a
civil suit, in the context of arbitral proceedings, the counter-claim is necessarily in
relation to the arbitration agreement and hence, cannot be calculated
independently. The Court also held that in cases where the arbitral fee has been
fixed by agreement between the parties, Sections 31(8), 38(1), and 31A of the Act
would have no application. Read More

2. CHALLENGE AGAINST ARBITRATOR APPOINTMENT
UNDER SECTION 14 IS UNMERITED: DELHI HC
In the case of Sacheerome Advanced Technologies (SAT) v. NEC Technologies Pvt.
Ltd., the Delhi High Court observed that Section 14 of the Arbitration and
Conciliation Act, 1996 does not give parties a separate recourse to dispute the
appointment of an arbitrator based on justifiable concerns about the arbitrator's
independence or impartiality, as provided by Section 12(3) of the Act. The Court
reiterated that the appointment of an arbitrator can be contested only in
accordance with the procedures outlined in Section 13 of the Act. The Court
further added that in such circumstances, the only recourse available to the party is
to wait for the arbitral award and if aggrieved, invoke the provisions as set out
under Section 34 of the Act. Read More
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3. JURISDICTION OF HIGH COURT RELEVANT FOR FILING
APPLICATION SEEKING APPOINTMENT OF ARBITRATOR:
SC
In the case of Ravi Ranjan Developers Pvt. Ltd. vs Aditya Kumar Chatterjee, the
Supreme Court observed that an application under Section 11(6) of the Arbitration
and Conciliation Act, 1996 for the appointment of an arbitrator or arbitral
tribunal cannot be moved in a High Court if no part of the cause of action arose
within the territorial jurisdiction of the High Court or the respondent did not
reside or carry on business within the jurisdiction of that High Court. The Court
further added that Section 11(6) of the Act must be read harmoniously with Section
2(1)(e) of the Act and construed to mean, a High Court which exercises supervisory
jurisdiction. The Court also stated that when two or more courts have jurisdiction
to adjudicate disputes arising out of an arbitration agreement, the parties may
choose the seat of jurisdiction by agreement, but they cannot confer jurisdiction on
a court that lacks jurisdiction inherently. Read More

4. MERE USAGE OF TERM ‘ARBITRATION’ IN CONTRACT
WOULD NOT CONSTITUTE AN ARBITRATION CLAUSE
In the case of Foomill Pvt. Ltd. v. Affle (India) Ltd., the Delhi High Court, in line
with the legal precedents, held that the mere use of the word 'arbitration' or
‘arbitrator’ in the heading of the Clause of Agreement would neither lead to the
inference that there exists an agreement between such parties seeking resolution of
disputes through arbitration nor disclose any obligation to go to arbitration. The
Court further added that it requires further or fresh consent of the parties for
reference to arbitration. The Court observed that it did not find any ground to
appoint an arbitrator to adjudicate the dispute between the parties and therefore,
dismissed the petition. Read More
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5. HIGH COURTS CANNOT INVOKE WRIT JURISDICTION
IN CONTRACTUAL DISPUTES WITH ARBITRATION
CLAUSE: SC
In the case of Gujarat Housing Board & Anr. V. Vandemataram Projects Private
Limited, the Supreme Court cautioned High Courts from invoking writ
jurisdiction under Article 226 of the Constitution of India for seeking relief in
contractual matters that have an existing arbitration clause. The Court stated that
it is neither an appropriate remedy nor can High Courts examine the same. The
Court further advised that if the respondent invokes the resolution process under
Arbitration and Conciliation Act, 1996, the aspect shall be examined by the
Arbitral Tribunal constituted in accordance with the law. Consequently, the
parties agreed to arbitration and the Court appointed an arbitrator to enter upon
reference and adjudicate the dispute between the parties. Read More

By Ananya Banerjee, Assistant Editor
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BANKING & FINANCE
1. RBI STOPS PAYTM PAYMENTS
ONBOARDING NEW CUSTOMERS

BANK

FROM

The Reserve Bank of India (RBI) on Wednesday, 23 2022 directed certain nonbanking financial companies (NBFCs) to deploy the 'Core Financial Services
Solution (CFSS)' by September 30, 2025, in order to create a unified consumer
experience and a centralized database. The Reserve Bank of India (RBI) said in a
circular that as of October 1, 2022, NBFCs - Middle Layer and NBFCs - Upper
Layer with 10 or more 'fixed point service delivery units' will be obliged to
implement CFSS. CFSS is akin to the Core Banking Solution (CBS) adopted by
banks.
The circular said that CFSS shall provide for seamless customer interface in digital
offerings and transactions relating to products and services with anywhere/ anytime
facility, enable integration of NBFCs' functions, provide centralized database and
accounting records, and be able to generate suitable MIS, both for internal purposes
and regulatory reporting. Read More

2. BANK ENTITLED TO PROCEED UNDER SECTION 13
SARFAESI ACT NOTWITHSTANDING THAT DEBT
PORTFOLIO WAS ASSIGNED TO IT BY NBFC: BOMBAY
HIGH COURT
The Bombay High Court has held that a bank as a "secured creditor" within the
meaning of Section 2(ZD) of the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 (SARFAESI Act), is entitled
to initiate proceedings against a debtor under Section 13 thereof, even if the
assignor of the debt portfolio was not a "financial institution" at the material time.
Respondent no. 1 was Kotak Mahindra Bank which was assigned a debt portfolio by
Respondent no. 2, a non-banking financial company. Petitioner was a partnership
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that had obtained financial assistance from respondent no. 2 upon creation of
mortgage in respect of a flat, which was later classified as a non-performing asset by
Respondent no. 1, i.e., the Bank. The Bank had then proceeded to issue demand
notice to the Petitioner under Section 13(2) of the SARFAESI Act.
The notice was opposed by the petitioner primarily on the ground that
lender was not a "financial institution" within the meaning of section
SARFAESI Act and, therefore, not a "secured creditor" within the
section 2(zd) thereof. Hence, it was the petitioners' contention
respondent no.1 had
had no authority to
Court affirmed that
under section 13 (2)
under section 14 is

the original
2(m) of the
meaning of
that since

stepped into the shoes of respondent no. 2, respondent no. 1
proceed under section 13 of the SARFAESI Act. The High
the action taken by respondent no.1 to issue demand notice
of the SARFAESI Act as well as to approach the magistrate
legal and valid and it cannot be invalidated based on the

decision of this Court in Kotak Mahindra Bank Ltd. Read More

3. CREDITOR BOUND BY TIME-LIMIT PRESCRIBED BY
MAGISTRATE FOR TAKING POSSESSION OF SECURED
ASSET: ANDHRA PRADESH HIGH COURT
The Andhra Pradesh High Court recently held that once the time specified in the
warrant issued by the Chief Metropolitan Magistrate or District Magistrate under
Section 14 of SARFAESI Act had elapsed, possession of the secured asset cannot be
taken under the same warrant unless the time granted is extended. The High Court
affirmed that the main goal of the Act is to allow secured borrowers to take
physical possession of defaulting borrowers' assets in a timely manner; if no time
limit is set, it will be self-defeating. Even if the statute specifies a time frame for
the CMM/District Magistrate to pass an order, if the person/authority who is
supposed to carry out the order does not do so within the time frame, it will result
in an anomalous legal situation because there is be no remedy prescribed under the
statute. Read More

By Akshat Verma, Assistant Editor
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COMPETITION LAW
1.
APPLE BACKED BY KOCH GROUP IN APP STORE
ANTITRUST FIGHT
In a legal battle over charges that Apple Inc.'s App Store is anti-competitive, the
Americans for Prosperity Foundation backed the iPhone maker. The Koch Foundation,
which was created by Charles Koch and his late brother, David, and is renowned for
backing libertarian-conservative causes, was the first to file on Thursday's deadline for
organizations to weigh in on Apple's side in its legal dispute with Epic Games Inc., the
producer of Fortnite. Apple won most of its lawsuit with Epic in 2021, but it's seeking
the Ninth Circuit Court of Appeals in San Francisco to reverse a section of a judge's
September verdict that the App Store's business model violates California's unfair
competition law. Read More

2. MARITIME TRANSPORTATION SERVICE PROVIDERS
PENALISED BY CCI FOR CARTELISATION
The Competition Commission of India (CCI) has issued a final order imposing
penalties on four (4) maritime motor transport companies and their employees for
cartelizing in the market for maritime motor transport services provided to automobile
Original Equipment Manufacturers on Pure Car Carrier vessels (PCCs) (OEMs). The
action was brought by the CCI when NYK Line filed a leniency application, claiming
that the accused firms had colluded in bids quoted to OEMs in worldwide tenders for
particular trade routes. Read More

3. CCI ORDERS PROBE AGAINST GOOGLE FOR ABUSING
POSITION
According to a statement from the Indian Newspapers Society, CCI has ordered its
Director-General to investigate complaints against Google for abusing its dominant
position in the Indian online news media market in relation to news referral services
and Google Ad Tech Services. Corroborating the statement, media houses are kept in
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he dark about Google's overall advertising revenue and what percentage of that cash is
handed to media organizations. The European Publishers Council, according to INS,
has also filed a competition case against Google, arguing that the internet giant has
gained end-to-end control of the ad tech value chain, therefore abusing its dominant
position. Read More

4. CCI DECIDES NOT TO PURSUE CASE RELATED TO
AMAZON SELLER SERVICES
CCI, the market regulator, decided on Friday not to pursue a case involving Amazon
Seller Services Pvt Ltd. Documents reveal that the regulator took suo moto notice of
the case after a report claimed that Amazon stole items and skewed search results to
boost its own brands. The corporation exploited data about individual Amazon India
marketplace vendors to operate “a systematic campaign of manufacturing knockoffs
and manipulating search results to increase its own product lines in India,” according
to the ruling. Following that, CCI requested specific records from the firm. Read
More

5.
GOOGLE, META FACE EU PROBE INTO POSSIBLE
COMPETITION BREACH
A deal between Google and Facebook parent Meta for online display advertising
services has been jeopardized by the European Union (EU). The EU's competition
authority has launched an investigation into a 2018 agreement between Meta's
"Audience Network" and Google's "Open Bidding" program. According to the
European Commission, the agreement might be part of an effort to bar ad tech
companies from competing with Google's Open Bidding scheme, which would affect
publishers and consumers. The United Kingdom has initiated its own investigation
into Google's and Meta's agreement. According to the European Commission, it has
been in contact with the UK Competition Authority and "intends to closely cooperate
on this inquiry in accordance with the appropriate laws and procedures." Read More
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6. AMAZON WINS EU ANTITRUST NOD FOR $8.5 BILLION
MGM DEAL
AAmazon received unconditional EU antitrust permission on Tuesday for its proposed
$8.5 billion acquisition of MGM Films, which would help it compete with Netflix and
Disney+ in the streaming market. According to the European Commission, the pact
will not harm competition in Europe. The EU competition authority said it
investigated overlaps in audio-visual material between the world's largest online
retailer and MGM and discovered that their combined market shares are modest and
that they have strong competitors. "The inclusion of MGM's content in Amazon's
Prime Video offering would have no major impact on Amazon's position as a supplier
of marketplace services," the Commission said. Read More
By Diya Vig, Assitant Editor
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INSOLVENCY LAW
1. GOVT INVITES BIDS FROM IBBI-REGISTERED FIRMS FOR
VALUING RINL'S ASSETS
The government has invited bids from firms for valuing the assets of privatizationbound RINL or Vizag Steel. On January 27, the Cabinet Committee on Economic
Affairs (CCEA) approved the 100% disinvestment of the government's share in
Rashtriya Ispat Nigam Limited (RINL), popularly known as Visakhapatnam Steel Plant
or Vizag Steel, as well as RINL's stake in its subsidiaries and joint ventures. The
Department of Investment and Public Asset Management (DIPAM), which manages the
government's equity in public sector companies, on March 11 floated the request for
proposal (RFP) for appointing an asset valuer registered with the Insolvency and
Bankruptcy Board of India (IBBI) to carry out the valuation of the company's assets and
assist the Centre in the process of strategic disinvestment of RINL. The last date for
putting bids is April 4.
To be eligible, the bidder should be a company or a limited liability partnership firm, or
a registered partnership firm. The bidder is required to have successfully completed at
least one valuation assignment of similar nature with an asset value of Rs 5,000 crore or
more. Read More

2. REAL ESTATE DEVELOPER
INSOLVENT BY NCLT

SUPERTECH

DECLARED

A Delhi Bench of NCLT admitted the plea of Union Bank of India over non-clearance
of dues by Supertech and appointed Hitesh Goesl as the insolvency resolution
professional (IRP). The Delhi bench of the National Company Law Tribunal (NCLT)
has declared real estate developer Supertech, insolvent. Supertech owns several
housing projects in and around the Delhi-NCR region and has been in a beleaguered
state for quite some time. The development also comes close on the heels of a Supreme
Court order in August last year whereby it was directed to demolish two of its towers
in Noida since they were built in violation of building norms.
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The NCLT affirmed in an order that in view of the foregoing discussion, this
Tribunal admits this petition and initiates CIRP against the Corporate Debtor with
immediate effect after carefully considering the entire situation, hearing the parties'
arguments, and appreciating the documents submitted on record to substantiate the
claim. Read More

3. APEX COURT TO DECIDE WHETHER A CREDITOR CAN
INVOKE A PERSONAL GUARANTEE WITHOUT PROCEEDING
AGAINST THE CORPORATE DEBTOR UNDER IBC
The Supreme Court's judgment in SBI Stressed Assets Management Branch v.
Mahendra Kumar Jajodia to delay the National Company Law Appellate Tribunal's
(NCLAT) verdict has gotten a lot of attention. In this decision, the NCLAT
concluded that the National Company Law Tribunal has jurisdiction to hear an
application against a personal guarantor regardless of whether or not any proceedings
against the corporate debtor are pending. The personal guarantor has gone on to assail
the NCLAT’s order before the SC; the SC stayed the operation of the NCLAT order
basis sections 60(2) and (3) of the Insolvency and Bankruptcy Code, 2016 (“IBC”) and
observations made in Lalit Kumar Jain v. Union of India in this regard. However, a
conclusive decision is yet to be rendered. Read More

By Akshat Verma, Assistant Editor
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INTERNATIONAL TRADE LAW
1. AIR FRANCE KLM LOSES FIGHT AGAINST EU CARTEL FINE
Air France-KLM (AIRFPA) and its Dutch subsidiary KLM lost their appeal on
Wednesday against million-euro fines issued by EU antitrust investigators five years
ago for participating in a two-decade-old air freight cartel. Air France KLM announced
that it would explore appealing the judgment. In 2015, Air France and ten of its peers
won their legal battle against fines imposed bythe European Commission in 2010 for
setting air freight, fuel, and security fees between December 1999 and February 2006.
The Commission penalized Air France the most, at 182.9 million euros, followed by
KLM at 127.1 million euros. The cartel's total sanction, which included 12 airlines,
was 776 million euros. Read More

2. WTO REJECTS BELARUS’S APPLICATION TO JOIN IN
Belarus' attempt to join the World Trade Organization has been blocked by the United
States, the European Union, and mostly western allies, who claim Belarus' cooperation
in Russia's invasion of Ukraine disqualifies it from membership. G7 nations and allies
have already deprived Moscow of its WTO preferential trade treatment, known as
"most favored country" status, allowing them to slap higher taxes on Russian imports
or outright prohibit them. After President Alexander Lukashenko suppressed
protesters following his disputed re-election in 2020, the western group suspended
work on Belarus' WTO admission process. Read More

3. EU IMPOSES ANTI-DUMPING DUTIES ON CALCIUM
SILICON FROM CHINA
On imports of calcium silicon from China, the European Commission imposed decisive
anti-dumping penalties. According to an analysis, Chinese imports are heavily
subsidized in the EU market. In response, the Commission would levy taxes on calcium
silicon imports from China ranging from 31.5 percent to 50.7 percent. These tariffs
protect the EU calcium silicon sector, which is centered in France and Slovakia, against
dumped imports, allowing the industry to continue producing calcium silicon in the
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EU. Calcium silicon ferroalloys are required for the manufacturing of special steels and
are thus a key component of the steel production chain as well as the EU's economic
sovereignty. Read More

4. INDIA-AUSTRALIA SIGN TRADE PACT; BILATERAL TRADE
TO REACH $45 BN IN 5 YEARS
India and Australia inked an Economic Cooperation and Trade Agreement (IndAus
ECTA) that would allow 96 percent of India's exports to Australia to be duty-free,
including shipments from vital industries including engineering, gems, , and textiles,
clothing, and leather. According to a government estimate, the agreement would
increase bilateral trade in products and services to $45-50 billion over the next five
years, up from roughly $27 billion, and create over one million employments in India.
Around 85% of Australia's exports, including coal, sheep meat, and wool, will have
zero-duty access to the Indian market, while Australian wines, almonds, lentils, and
select fruits would have lower-duty access. Read More

5. LONDON STOCK EXCHANGE SUSPENDS TRADING IN
MORE RUSSIAN FIRMS
The London Stock Exchange said on Friday that trade in the remaining Russian
equities listed on the exchange had been banned, after the suspension of the majority of
them earlier this week. Financial sanctions are being imposed on Russia by the United
Kingdom, the European Union, and the United States to restrict Russian enterprises
from raising cash on Western markets, pushing exchanges and settlement houses to
terminate links with Moscow. After freezing trade in 28 Russian businesses on
Thursday, the London Stock Exchange (LSE) halted global depositary receipts (GDRs),
which represent shares in a foreign corporation, for eight Russian companies,
including Magnit and Sistema. Read More
By Diya Vig, Assitant Editor
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INTELLECTUAL PROPERTY
RIGHTS (IPR)
1. INTERIM INJUNCTION GRANTED IN FAVOUR OF “MAGIC
MOMENTS”, RESTRAINS “EVENING MOMENT”
In the case of Radico Khaitan Limited v. Sarao Distillery (Opc) Pvt. Ltd. & Anr., the
Delhi High Court granted an ad-interim injunction in favor of the manufacturer of
“MAGIC MOMENTS” liquor in a trademark infringement suit over the use of mark
“EVENING MOMENT” for being deceptively similar to its registered trademark for
alcoholic beverages. The use of the word “MOMENT” in the defendant's mark,
according to the Court, could induce consumers to associate the defendant's product
with the plaintiff and consider it as a new addition to the plaintiff's product line. The
Court further stated that the word “EVENING” alone is insufficient to separate the
two products due to the nature of the product, which is typically consumed in the
evening. The Court, therefore, restrained the defendants from using the mark
“EVENING MOMENT” in respect of any alcoholic beverages manufactured, sold, or
offered by sale by them. Read More

2. NO CALL TO HAVE EXPERT WITNESS TO TESTIFY TO USE
OF IDENTICAL MARK
In the case of Burberry Ltd v. Aditya Verma, the Delhi High Court observed that in a
case of infringement of registered Trade Marks or passing off under the Trade Marks
Act, 1999, the similarity of the marks used is to be considered and that there is no call
to have an expert witness to testify to the use of an identical or similar Trade Mark.
The Court further added that the emphasis is on the branding and not on the
manufacture of the goods in question and it is the false branding that results in the
product being counterfeit. The Court also held that the absence of expert testimony
alone cannot disprove the case of infringement and/or passing off. Read More
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3. DELHI HIGH COURT PASSES JOHN DOE ORDER IN FAVOUR
OF “AAJ TAK”
In the case of Living Media India Ltd. & Anr. v. AABTAK Channel.com (John Does) &
Ors., the Delhi High Court observed that the reputation and goodwill in the name and
mark “AAJ TAK” are well established and are extensively used on social media. The
Court further noted that the television news channel “AAJ TAK” is one of the most
popular news channels in India. Moreover, the mark “TAK” is also used by the
plaintiffs in respect of various programs and social media accounts, profiles, and
handles. The Court reiterated that the plaintiffs’ rights must be protected and
therefore, passed a John Doe order in favor of the news channel in the trademark
infringement suit filed by it against various entities. The order was passed as John Doe
since the name of the owner of the impugned domain names is concealed. Read More

4. “REFUSAL OF TRADEMARK SANS HEARING CONTRARY
TO NATURAL JUSTICE": DELHI HC
In the case of Pawandeep Singh v. The Registrar Trademarks & Anr., the Delhi High
Court observed that rejection of a trademark without even providing an opportunity
for the applicant to be heard would be antithetical to the fundamental principles of
natural justice. Due to the high volume of applications received by the Trademark
Registry each year, the Court determined that holding hearings via restricted virtual
conferences would be insufficient. The Court further stated that Lawyers, Applicants,
and Agents should be allowed to appear before the Examiner through the open link and
make submissions as long as they do so promptly and do not disrupt the ongoing
sessions. As a result, the Court laid down certain guidelines and directed the
Controller General of Patents, Designs, and Trade Marks (CGPDTM) to develop a
proper mechanism for holding show cause hearings within two weeks. Read More

5. COURT IMPOSES RS. 1 LAKH FINE ON TWO OFFICIALS OF
CGPTDM FOR CONCEALING FACTS
In the case of Dr. Reddys Laboratories Limited v. Controller General Of Patents
Designs And Trademarks, the Delhi High Court expressed its displeasure with two
officials of the Controller General of Patents, Designs & Trade Marks (CGPDTM) for
failing to disclose that approximately 6,000 to 7,000 oppositions were filed during the
pandemic period, exceeding the four months of limitation prescribed by Section 21 of
the Trademarks Act, 1999, and were heard by the CGPDTM. The court ordered the
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two officials to pay a cost of Rs. 1 lakh each, which must be deposited with the
DHCBA Pandemic Relief Fund by April 10, 2022. The Court further added that the
amount should only be used to distribute to those lawyers and their families who have
died or suffered as a result of the pandemic. Read More
By Tarpan Soni, Assistant Editor
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MERGERS AND ACQUISITIONS
1. GOOGLE BACKED GLANCE ACQUIRES GAMING PLATFORM
GAMBIT IN NFT PUSH
Glance has acquired India’s Gambit as the Google-backed firm looks to supercharge its
mobile games offerings and introduce NFTs to its Gen-Z users. Piyush Shah, COO of
glance, confirmed the acquisition but declined to share the financial terms of the deal.
He also affirmed that acquisition will help the Jio Platforms-backed firm to bring live
game shows and NFT-based incentivization to its users to enrich their gaming
experience.
Gaming is the latest focus for Glance, which partners with phone makers to bring
media, entertainment, and news content to users’ lock screens on handsets. The startup has a presence on over 400 million devices and has immediately found acceptance
among users. Glance has in the past acquired small firms and significantly scale its
offerings while broadening Glance’s performance. With ten million people actively
watching live game streaming on Glance every month, it is pushing on expanding their
horizons in the business. Further, Shah added that NFTs will deliver myriad benefits to
users and digital virtual assets will allow users to build strong game characters and
make the experience more lucrative. The start-up plans to partner with gamers and
influencers as well as gaming firms and further capture from the game and high-order
virtual avatars. Glance, valued at about $1.7 billion is the latest major firm from India
to make a push into Web3. Read More

2. $1.6 BILLION DEAL: AXIS BANK TO ACQUIRE CITI BANK’S
CONSUMER BUSINESS
Axis Bank will acquire Citi’s Consumer Businesses in India for cash consideration of
approximately $1.6 billion. The transaction comprises the sale of the consumer banking
business of Citibank India, which included credit cards, retail banking, wealth
management, and consumer loans, the statement said. The statement further added
that Axis was selected by Citi following an extensive and competitive auction process.
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It added that the transaction included the sale of the consumer business of Citi’s nonbanking financial company (NBFC) Citicorp Finance (India) Limited, comprising the
asset-backed financing business which included commercial vehicle and construction
equipment loans as well.
However, it excludes Citi’s institutional client Businesses in India, the company
affirmed its commitment and focus on serving institutional clients in India and
globally. Following the completion of the transaction, approximately 3600 Citi
employees working in the consumer business in India will transfer to Axis Bank.
Citigroup said that the transaction is expected to close in the first half of the calendar
year 2023 subject to requisite regulatory approvals. Upon closing, Citi expects the
transaction to result in the release of around $800 million of allocated tangible
common equity. As was previously announced, Citi’s global exit from its consumer
banking franchises in 13 markets across Asia and EMEA is expected to release
approximately $7 billion of allocated tangible common equity over time. Read More

3. CLYDE & CO AND BLM CONFIRM MERGER AGREEMENT
Insurance Law firms Clyde & Co and BLM have sealed their merger agreement in
favor of both firms’ partners that will become effective in July of 2022. Clyde & Co
has more than 50 offices across six continents. It specializes in insurance, transport,
infrastructure, energy, trade, and commodities. Meanwhile, BLM is an insurance risk
and commercial law firm operating across the UK and Ireland, as well as overseas. The
merger will see BLM become part of Clyde & Co’s global insurance practice. Most
BLM lawyers will join Clyde & Co’s casualty insurance practice, while its other
lawyers will join the professional liability, healthcare, and business advisory teams.
Clyde & Co's senior partner Carolena Gordon said that their firm was delighted to
secure the approval of both firms’ set of partners. Partners affirmed this merger is one
of aligned approaches and values, offering huge benefits to their clients in the areas
that matter the most. The combined entity will be known as Clyde & Co and have a
global revenue of over 700 pounds million per annum. With a total of over 5,000
people working in over 70 offices worldwide. The merger will be Clyde & Co’s biggest
combination in terms of revenue and headcount since it merged with Barlow Lyde &
Gilbert in 2011. Read More
By Shashwat Sharma, Assistant Editor
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SECURITIES RIGHTS
1. SEBI TIGHTENS NORMS ON COLLECTIVE INVESTMENT
SCHEMES, BRINGS THEM ON PAR WITH MUTUAL FUNDS
The Securities Exchange Board of India (SEBI) has overhauled the Collective
Investment Scheme (CIS) rules, bringing them on par with Mutual Funds (MFs). SEBI
said that the move will remove the “regulatory arbitrage” between the two pooled
investment vehicles. The regulator has increased the net-worth
the track record requirement of promoters for running a
management company (CIMC). Further, SEBI has also restricted
shareholders to 10 percent shareholding or representation on

criteria and enhanced
collective investment
a CIMC and its group
the board of another

CIMC to avoid conflict of interest. It also said that a CIMC and its designated
employees should have a mandatory investment in the CIS to align their interests with
that of the CIS. The minimum number of investors and subscription amount at the CIS
level have also been fixed. The changes in the CIS regulations follow a consultation
paper floated in January to review the current CIS norms. Read More

2. SEBI FINES FUTURE ENTERTAINMENT FOR DISCLOSURE
LAPSES IN AMAZON ARBITRATION CASE
SEBI has fined Future Entertainment Limited (FEL) Rs. 5 lakhs for violating the SEBI
(Listing Obligations and Disclosure Requirements) Regulations (LODR). As per the
LODR Regulations, a listed entity is required to disclose any material event to the
Stock Exchanges within twenty-four hours. SEBI noted that certain Arbitration
Proceedings had been initiated by Amazon on October 5, 2020, before the Singapore
International Arbitration Council (SIAC), wherein the promoters of the FEL’s parent,
Future Group, were respondents. Amazon had also sought emergency relief and SIAC
had passed an interim order dated October 25, 2020, in favor of Amazon, wherein the
respondents were injuncted from taking further steps to complete the disputed
transactions with the Reliance Group. FEL, however, disclosed the initiation of
arbitration proceedings and information concerning the passing of the order only on
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November 1, 2020, i.e., with a delay of 26 days, and that too, only after the active
intervention of the Stock Exchanges. SEBI said that this amounted to a violation of
the LODR Regulations and fined FEL Rs. 5 lakhs. Read More

3. SEBI TIGHTENS RULES FOR PASSIVE BREACHES BY
MUTUAL FUNDS
The Securities and Exchange Board of India (Sebi) has tightened rules around
rectification and reporting of ‘passive breaches’ by mutual fund (MF) schemes.
Barring overnight funds, all schemes will now have a mandated rebalancing period
of 30 days, in the event of deviation from mandated asset allocation mentioned in
the scheme information document (SID) due to passive breaches. Passive breaches
mean instances not arising out of the actions of the fund managers. These include
those changes arising out of the movement in the prices of the assets held. If an MF
fails to rebalance the portfolio within 30 days, then an extension of 30 more days
may be provided, however, if it is still not done, then the fund house will be barred
from launching any new scheme, till the portfolio is balanced and won’t be allowed
to levy any exit load on the investors. The new rules will come into effect from July
1, 2022. Read More

4. SAT DISMISSES DISH TV’S APPEAL AGAINST SEBI ORDER
The Securities Appellate Tribunal (SAT) has disposed of Dish TV India Ltd.’s plea
against a SEBI order that directed the company to disclose the results of its annual
general meeting (AGM) that was held on December 30, 2021. SEBI, in its order, on
7 March had directed Dish TV to disclose the results of the AGM within 24 hours.
The regulator had also issued show-cause notices to the company and its directors.
While Dish TV had approached the SAT, it failed to get any relief within the short
timeline. SAT said there were no reasons to stay the impugned order as these were
only prima facie observations and not findings. Dish TV then disclosed the results
of the AGM, whereby its shareholders had rejected all three proposals, including
the adoption of financial statements and reappointment of Ashok Mathai Kurien as
director. The Essel group firm (Dish TV’s Parent) is currently locked in a legal
battle with its single largest shareholder Yes Bank Ltd (YBL). YBL had complained
to the SEBI that Dish TV was wrongfully withholding the results of the AGM.
Read More
By Tarpan Soni, Assistant Editor
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TAXATION LAW
1. STATES HAVE LEGISLATIVE COMPETENCE O LEVY TAX N
LOTTERIES RUN Y OTHER STATES: SUPREME COURT
In a significant judgment, the Supreme Court has held that state legislatures have the
competence to levy tax on the lotteries organized by other states. Holding so, the
Supreme Court allowed the appeals filed by the States of Karnataka and Kerala
challenging the judgments of Karnataka and Kerala High Courts which held that they
lacked the legislative competence to levy tax on the lotteries organized by other states
like Nagaland, Meghalaya, and Sikkim. The issue was whether "betting and gambling"
includes "lotteries" and whether States have the competence to tax them as per Entry
62 of List II Seventh Schedule. Answering the question in the affirmative, the Apex
Court held that the taxation contemplated under the said Entry is on 'betting and
gambling' activities which also includes lotteries, irrespective of the entity conducting
the same. Hence, the legislations impugned are valid as the Karnataka and Kerala State
Legislatures possessed legislative competence to enact such Acts. Read More

2. PAN-AADHAAR LINKING CAN BE DONE TILL MARCH 31,
2023, N PAYMENT F LATE FEE: FINANCE MINISTRY
The Ministry of Finance has extended the deadline for linking PAN Card with Aadhaar
numbers till March 31, 2023. The deadline was otherwise set to end on March 31,
2022. However, a penalty of up to Rupees 1000 will be payable for late linking of
PAN-Aadhaar after March 31, 2022. A fee of Rs 500 will be payable for giving Aadhaar
details for up to three months from April 1, 2022, and a fee of Rs.1000 after that. The
provision for mandatory linking of PAN with Aadhaar was introduced as per Section
139AA of the Income Tax Act which was added through the Finance Act, 2017. The
Supreme Court had upheld the constitutional validity of this provision in 2017 in the
case Binoy Viswam v. Union of India. Read More
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3. RENT FREE ACCOMMODATION PROVIDED Y PARTNER O
PARTNERSHIP FIRM S O GST: TAMIL NADU AAR
The Tamil Nadu Bench of the Authority for Advance Ruling (AAR) has ruled that
GST is liable to be paid in respect of properties of a Partner rented to a partnership
firm, even if it is free of rent, to carry out the business of the firm since the activity is
in furtherance of business and amounts to supply under Section 7 read with Schedule 1
of the CGST Act, 2017. The Applicant stated before the AAR that the activity of
letting out his property to the partnership firm, wherein he was a Managing Partner
and held 2/3rd of the shares, was not in furtherance of business to attract GST. The
AAR observed that as per Section 2(17) of the CGST Act, the term 'business' includes
any trade, whether or not it is carried for a pecuniary benefit. The AAR added that to
qualify any service as being carried out in the course of business it should be provided
with the intention of deriving economic benefits. The AAR ruled that if the economic
benefit accrued directly or indirectly, then the same would be treated as a provision of
service against consideration under the GST law. Read More

By Tarpan Soni, Assistant Editor
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TMT LAW
1. EU TARGETS
LEGISLATION

BIG

TECH

WITH

NEW

ANTITRUST

The EU (European Union) has set forth its biggest legislative efforts to balance
competition in the tech world. With the new Digital Markets Act, they aim to curb the
powers of tech giants and allow smaller entities to compete with US-based firms. Prior
to this legislation, all the anti-trust cases were being dealt with by the EU on a case-tocase basis, but the DMA is intended to introduce sweeping reforms that will address
this systematic issue in the whole market.
EU pushes for interoperability for messaging platforms saying that vendors will have to
open up for small messaging platforms. Further, there’s also a requirement that users
should be able to choose their virtual assistants, browsers, and search engines when
they buy their products. Though the legislation is still in pipeline, the EU is pushing
for stricter regulations for Social Media giants and their hold in the industry. EU
legislators aim to finalize the new DMA legislation by October 2022 and put it into
force by the end of the year. Read More

2. PRESIDENT BIDEN SIGNS SWEEPING CYBER LEGISLATION
INTO LAW
On March 15, 2022, President Biden signed into law the 2022 Consolidated
Appropriations Act containing the Cyber Incident Reporting for Critical
Infrastructure Act of 2022 (the “Cyber Incident Reporting Act”). While President
Biden’s remarks highlighted the $13.6 billion in funding “to address Russia’s invasion
of Ukraine and the impact on surrounding countries,” the 2022 Consolidated
Appropriations Act contained numerous other laws, including the Cyber Incident
Reporting Act, which should not be overlooked.
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The Cyber Incident Reporting Act puts in motion important new cybersecurity
reporting requirements that will likely apply to businesses in almost every major sector
of the economy, including health care, financial services, energy, transportation, and
commercial facilities. Critical infrastructure entities should monitor the upcoming
rule-making by the Cybersecurity and Infrastructure Security Agency (“CISA”), as the
final regulations will clarify the scope and application of the new law. Read More

3. RUSSIA CRACKS DOWN ON MEDIA OVER UKRAINE,
BLOCKS FACEBOOK
Russian President Vladimir Putin intensified a crackdown on media outlets and
individuals who fail to hew on to the Kremlin Line on Russia’s war in Ukraine,
blocking Facebook and Twitter and signing into law a bill that criminalizes the
international spreading of what considers to be ‘fake’ reports. The blocks were imposed
on the BBC, Voice of America, Free Europe, German broadcaster Deutsche Welle and
Meduza. The Government’s sweeping action against foreign outlets that publish news
in Russia seeks to establish even tighter controls over what information the domestic
audience sees about the invasion of Ukraine.
The State communications watchdog Roskomnadzor said it cut access to Twitter and
Facebook in line with a decision by the prosecutor general’s office. The watchdog has
previously accused Twitter of failing to delete the content banned by Russian
authorities and slowing down access to it. The bill, which quickly got through both the
houses of Kremlin-controlled Parliament and was signed by Putin, imposes a prison
sentence of up to 15 years for those spreading information that goes against the
Russian government’s narrative on the war. Read More

By Shashwat Sharma, Assistant Editor
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MISCELLANEOUS
1. 1.SCOPE OF DISCRETION TO STAY AWARD U/S 19 MSME
ACT IS WIDER THAN U/S 36(3) OF ARBITRATION ACT
In the case of Bharat Heavy Electricals Limited v. Optimal Power Synergy Ltd., the
Calcutta High Court observed that the discretion granted to a Court under Section 19
of the Micro, Small and Medium Enterprises Development Act, 2006 (MSME Act) to
stay an award or a decree is broader in scope than Section 36(3) of the Arbitration and
Conciliation Act, 1996 (Arbitration Act), which limits the discretion to grant a stay of
an award subject to appropriate conditions. The Court emphasized that the objective is
to guarantee that the small or medium-sized business survives, not to hasten its demise
owing to financial pressures exacerbated by the initiation of proceedings for the
recovery of its dues from the supply of materials to a buyer. Read More

2. 1.WIN FOR INDIA AS US COURT STAYS CONFIRMATION
OF $111-M AWARD FOR DEVAS
In the case of CC Devas (Mauritius) Ltd. v. Republic of India, the United States
District Court for Colombia has granted a temporary stay on the confirmation of a
$111 million award that Devas Mauritius shareholders were attempting to enforce in
the United States. The District Court highlighted India's lawsuit in the Netherlands,
in which India is attempting to have the award overturned by the Dutch courts. The
District Court granted the stay in light of concurrent proceedings in the Dutch court
to exercise judicial economy, ensure international comity and avert potential hardship
to the parties, especially as Devas will not be able to execute the judgment in the US if
an arbitration award was legitimately invalidated by the nation in which the award was
rendered. Read More
By Ananya Banerjee, Assistant Editor
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INDIA’S FIRST
INTERNATIONAL
ARBITRATION
CENTRE AND THE
WAY FORWARD

Interviewee: Mr. Harshad Pathak (Consultant, Mayer Brown)
Brief Introduction of Interviewee:
Harshad Pathak is a consultant to Mayor Brown, a US-headquartered law firm. His core areas of practice
include (i) commercial arbitration (ii) investor-state dispute settlement and (iii) public international law.
He has pursued his LL.M. in International Dispute Settlement from Geneva. He has previously worked in
P&A Law Offices as a Senior Associate for nearly 3 years and a Principal Associate for 6 months where he
represented and advised clients in commercial arbitration and investment treaty arbitration proceedings
under the UNCITRAL Arbitration Rules.
Q I. The growth of International Arbitration in India is moving upward in India. Given your
commendable experience in commercial arbitration, investor-state dispute settlement, and public
international law; and since you are presently working as a consultant at Mayer Brown LLP, a global
white-shoe law firm, headquartered in the United States, what is your take on pursuing a career in
international commercial arbitration or investor-state arbitration?
Ans: Pursuing a career in international arbitration or investor-state arbitration is a more promising
scenario for Indian students and Indian lawyers today than it was in the past decade or so. The
opportunities are increasing both in India and abroad. Across many international firms, there is an
increasing number of lawyers who studied and practiced law in India, which is encouraging.
More importantly, there are now more opportunities for pursuing international arbitration in India.
Some of these opportunities have always been there, while some are of recent origin.
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Therefore, in addition to the courtroom work, any law student who is currently looking to pursue a
career in international commercial or investor-state arbitration has ample reasons to be optimistic.
Further, several arbitral institutions are opening up in India, which need arbitration professionals to
function efficiently. This is all in addition to the court work, which, of course, on a day-to-day basis
involves engagement with multiple issues of arbitration law. So, it's a good time to either be an arbitration
lawyer or pursue a career in arbitration in India.
Q II. In the year 2021, some much-required amendments to the Act were brought by way of the
Indian Arbitration and Conciliation (Amendment) Act, 2015 which was considered a step in the
right direction by both the government, which is taking steps to introduce investment in the
country and provide a robust dispute resolution mechanism for investors who come to do business in
India, and the Indian judiciary, which has over the recent years minimized its interference in the
arbitral process. Seeing these positive amendments and steps, what is your take on the current regime
regulating international arbitration in India?
Ans: From 2015 to 2021, the Indian Parliament introduction a series of amendments to the Arbitration
and Conciliation Act of 1996 (“Arbitration Act”), which were necessary and well-intended. The
amendments introduced in 2021, when looked at in isolation, do pose some concern, particularly
concerning a particular exception that has been carved out. Before the Arbitration and Conciliation
(Amendment) Act, 2015 (“2015 Amendment”), the position of law was that if one has applied to set aside
an arbitral award, it could avail an automatic stay over the operation of the award that has been
challenged. In 2015, an amendment was introduced to remove or dilute that automatic stay provision,
which was greatly appreciated. The Arbitration and Conciliation (Amendment) Bill, 2021 (“2021
Amendment”) has carved out certain exceptions to that rule which has received a mixed response.
However, overall, if all recent statutory amendments are analysed, they are promising. They have sought
to minimize the scope of judicial interference in the arbitral process. Additionally, they have introduced
some important provisions, such as concerning fast-track arbitration, provision of a detailed machinery
for determining the cost of arbitration, and so on. The problem with the Indian arbitration machinery as
a whole, however, never had much to do with the content of the Arbitration Act per se, but rather how
the statutory provisions were being interpreted and applied by the Indian courts.
The statutory regime is, therefore, quite promisingtoday,but the actual difficulties lie in the
interpretation of that regime. For instance, one of the amendments was the introduction of a provision in
section 11(6A) of the Arbitration Act. Section 11 deals with the machinery for the appointment of
arbitrators through judicial intervention. Since 2003, there has been a long history of litigation before the
Supreme Court of India and other High Courts aboutwhat is the nature of the function of the
appointment of arbitrators bya Chief Justice of a court?In SBP & Co. v. Patel Engineering Limited, the
Supreme Court's seven-judge bench decided, with one dissenting opinion by Justice C.K. Thakker,that
the power mentioned in Section 11(6) was ‘judicial’ in nature. I have strong views on that.
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But it was determined that this was a judicial function, which allowed a Chief Justice or her
designateto,at the initial stage of appointment of arbitrators,enter into questions of jurisdiction which are
best left for the arbitrator to decide.
The 2015 amendment, which introduced section 11(6A), was intended to nullify or reverse this entire
discourse. It stated that in a proceeding instituted under Section 11, the appointing authority, which was
now the Court as opposed to the Chief Justice or its delegate, could only look at the issue of the existence
of an arbitration agreement. Now, on paper, this was a great step because it narrowed down the scope of
issues that couldbe decided by a Court at the stage of an appointment of arbitrators.
Yet, the Supreme Court’s interpretation of section 11(6A) since 2015 has been disappointing. The Apex
Court has sought to expand the meaning of “existence of an arbitration agreement”, and as a corollary,
expand the range of issues that it could decide at the initial stage of appointment of arbitrators. The way
Section 11(6A) has been interpreted is, in my view, contradictory to the object and purpose with which
the provision was introduced. Therefore, much of the optimism that the 2015 amendments had generated
concerning Section 11(6A) has gradually reduced. Now, we'll see if a subsequent judgment takes a slightly
different approach, but this is one example of how there is both optimism and suspicion concerning
arbitration laws in India.
On certain issues, the India courts’ approach has undoubtedly improved. But on a whole, there is a need
for further improvements such as in the case of Section 11(6A).
Q. III. Recently, the International Arbitration and Media Centre (IAMC), a brainchild of Supreme
Court Chief Justice N.V. Ramana was inaugurated on December 18, 2021, in Hyderabad. What is
your take on the statement of Justice Ramanna ,"this centre will lead the way for arbitration and
mediation in the country and will become the premier centre not only in India but across Asia and
the world". Furthermore, in your opinion can this centre act as a breakthrough for the already
growing international arbitration in India?
Ans: Firstly, it would be inappropriate to refer to any arbitral institution as the brainchild of a sitting
Chief Justice. That being said, I understand that Justice Ramana was there at the inauguration of IAMC
and his presence has generated a lot of optimism. That caveat aside, the problem with the institutional
arbitral mechanism framework of India has nothing to do with the lack of arbitral institutions. Even
before the IAMC was established, India had a good number of arbitral institutions which have been
operating for a while now. The Indian Council of Arbitration, for instance, is one of the oldest and most
prominent arbitral institutions. The Mumbai Centre for International Arbitration which was established
a few years ago has also been doing very well. So, as far as the establishment of new arbitral institutions is
concerned, including IAMC, I don't think it necessarily plugged a deficit that existed in the system. Of
course, one hopes that it will do well, given the support that it is getting from the judges and the lawyers
community.But if an arbitral institution in India wants to become a regional or global leader, it must
addresses many of the structural shortcomings associated with institutional arbitration in India.
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In this regard, one only needs to look at the report prepared by Justice B.N. Srikrishna Committee some
years ago. It pointed out multiple issues responsible for holding back arbitral institutions in India and the
Indian arbitration regime in general. These included, for instance, the lack of an arbitration bar,
inadequacies of the so-called arbitration bench, which almost exclusively tends to be retired High Court
or Supreme Court Judges. Having been a judge of a court for decades, to then don the hat of an arbitrator
and do it in a way that is consistent with the international best- practices is not easy. The report also
pointed out the issue of the unregulated regime for costs of arbitration in India. Arbitration in India,
especially when the retired judges are arbitrators, tends to be very expensive. Whether arbitral
institutions do enough to create a predictable mechanism for regulating costs and then enforce it is,
therefore, a key concern. You now see a lot of public sector undertakings and the Government of India
approaching the courts, complaining about the fees charged by arbitrators, especially when they involved
retired judges. And so far, the response of Indian courts, including the Supreme Court of India, has not
been encouraging. They do not clearly enforce the framework in the Fourth Schedule to the Arbitration
Act concerning arbitral fees.
So, looking at Justice B.N. Srikrishna Committee’s report as guidance, an arbitral institution from India
will only become a regional or global leader if it adopts concrete steps to address many of the criticisms
and comments pointed out in the report. This applies to IAMC as well. So, it's important to keep a
collective keen eye on arbitral institutions in India and not just the IAMC, and whichever institute takes
these stepshas the potential to become a leading arbitral institution.
Q. IV. The Supreme Court Judges have noted the Centre would propagate the concept of mediation,
arbitration, and conciliation amongst industrialists and the common man. As such, do you think the
Centre would have an impact on the resolution of disputes via Mediation/Conciliation as well?
Ans: Well again, one needs to wait to find out what impact the Centre will have. It's too soon to predict.
The establishment of an arbitral centre by itself is insufficient to promote mediation and conciliation
among industrialists. I say this because Section 89 of the CPC, which encourages ADR mechanism and
not just arbitration, has been a part of the legal framework for a while. At the beginning of my legal
career, I started practicing in the High Court of Delhi and I see the High Court truly embraces its content
and spirit, which is why it also has a very strong and well-functioning Delhi High Court Mediation and
Conciliation Centre. Likewise, Section 30(1) of the Arbitration Act itself clarifies that arbitration is
consistent with efforts like mediation and conciliation to settle a dispute, and arbitrators in my experience
tend to be conscious of it. They always encourage parties to see if the dispute can be settled amicably, even
while arbitration proceedings are pending and that has been happening for a while. Then, there is the
Draft Mediation Bill, which was introduced last year and has been transferred to a Standing Committee.
So, there are sufficient legal incentives that in theory should encourage mediation and conciliation. Maybe
the establishment of IAMC adds to it, but, in my experience, the challenges attached to mediation and
conciliation are more conceptual and structural. In commercial disputes, particularly in small value
disputes, you see mediation and conciliation being useful and successful.
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In this regard, one only needs to look at the report prepared by Justice B.N. Srikrishna Committee some
years ago. It pointed out multiple issues responsible for holding back arbitral institutions in India and the
Indian arbitration regime in general. These included, for instance, the lack of an arbitration bar,
inadequacies of the so-called arbitration bench, which almost exclusively tends to be retired High Court
or Supreme Court Judges. Having been a judge of a court for decades, to then don the hat of an arbitrator
and do it in a way that is consistent with the international best- practices is not easy. The report also
pointed out the issue of the unregulated regime for costs of arbitration in India. Arbitration in India,
especially when the retired judges are arbitrators, tends to be very expensive. Whether arbitral
institutions do enough to create a predictable mechanism for regulating costs and then enforce it is,
therefore, a key concern. You now see a lot of public sector undertakings and the Government of India
approaching the courts, complaining about the fees charged by arbitrators, especially when they involved
retired judges. And so far, the response of Indian courts, including the Supreme Court of India, has not
been encouraging. They do not clearly enforce the framework in the Fourth Schedule to the Arbitration
Act concerning arbitral fees.
So, looking at Justice B.N. Srikrishna Committee’s report as guidance, an arbitral institution from India
will only become a regional or global leader if it adopts concrete steps to address many of the criticisms
and comments pointed out in the report. This applies to IAMC as well. So, it's important to keep a
collective keen eye on arbitral institutions in India and not just the IAMC, and whichever institute takes
these stepshas the potential to become a leading arbitral institution.
Q. IV. The Supreme Court Judges have noted the Centre would propagate the concept of mediation,
arbitration, and conciliation amongst industrialists and the common man. As such, do you think the
Centre would have an impact on the resolution of disputes via Mediation/Conciliation as well?
Ans: Well again, one needs to wait to find out what impact the Centre will have. It's too soon to predict.
The establishment of an arbitral centre by itself is insufficient to promote mediation and conciliation
among industrialists. I say this because Section 89 of the CPC, which encourages ADR mechanism and
not just arbitration, has been a part of the legal framework for a while. At the beginning of my legal
career, I started practicing in the High Court of Delhi and I see the High Court truly embraces its content
and spirit, which is why it also has a very strong and well-functioning Delhi High Court Mediation and
Conciliation Centre. Likewise, Section 30(1) of the Arbitration Act itself clarifies that arbitration is
consistent with efforts like mediation and conciliation to settle a dispute, and arbitrators in my experience
tend to be conscious of it. They always encourage parties to see if the dispute can be settled amicably, even
while arbitration proceedings are pending and that has been happening for a while. Then, there is the
Draft Mediation Bill, which was introduced last year and has been transferred to a Standing Committee.
So, there are sufficient legal incentives that in theory should encourage mediation and conciliation. Maybe
the establishment of IAMC adds to it, but, in my experience, the challenges attached to mediation and
conciliation are more conceptual and structural. In commercial disputes, particularly in small value
disputes, you see mediation and conciliation being useful and successful.
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Then, yes, any other institution can influence the decision but it can only do so in a limited way because
one of the primary reasons why parties tend to prefer foreign state has nothing to do with arbitral
institutions. It has everything to do with the Indian litigation system and the extent to which it can be
expected to interfere with the arbitral process and unfortunately, despite notable improvements made by
the Indian Judiciary introduced over the past decade, this is an aspect in which other foreign institutions
such as Singapore, London, Geneva, and New York, have outperformed the Indian judiciary by a
proverbial might and it's this aspect that needs to be changed to influence the party's decision to take that
arbitration outside India.
Q. VI. Recently, the Supreme Court in Amazon v. Future Retail Group set an important precedent
paving the way for an emergency arbitration award in an India-seated arbitration to be enforced by
Indian courts in the same way as if it were a decree of an Indian court. What will be the impact on
the efficiency of arbitration proceedings after the Supreme Court's judgment approving emergency
arbitration in India?
Ans: Before answering these questions, I would like to point out that until August 2021, I was a part of
team Amazon, and was a part of arbitration and other legal proceedings. This context is important to
receive whatever views I have on the issue. That being said, I objectively believe that Justice J.R. Midha’s
judgment in Future v. Amazon and then Justice Nariman's final judgment gave approval to emergency
arbitration in India and clarified the best-seated terms for Indian seated arbitrations.
It is a step in the right direction as the court did what the parliament had not done so far, despite
amending the act multiple times. It gave sanctity to emergency arbitration in India and that is no doubt, a
welcome step. But all this exists on paper. Stakeholders and lawyers not only look at the text of a
particular law or judgment but also analyse and discuss how that text is being implemented or affecting
day-to-day activities, particularly in this case, how are emergency arbitration awards or decisions being
enforced because it's great to have favourable orders and decisions. But they don't count for much if you
can't enforce them, which is why people are also waiting to see how the entire Amazon v. Future Retail
battle, which is currently pending in the Supreme Court, plays out. Amazon is still in the process of
seeking to enforce the emergency arbitrator decision. The Supreme Court judgment hasn't completed this
process. So, how this process ends in the coming weeks or months will also influence the sentiment
amongst the Arbitration lawyers, but it's certainly a very detachment of the Supreme Court opinion. The
assessment from the High Court is certainly a very good step in the right direction but they are only the
first steps.
Q. Ⅶ. On Several Occasions, it has been observed that Indian industrialists, businessmen, etc. prefer
a foreign seat for arbitration as opposed to India. As such, do you think the Centre can change the
perception?
Ans: Third-party funding and international arbitration, if you look at it as a transnational system, has a
lot of support and forgood reasons. Given the increase in the costs attached to an arbitration proceeding,
which includes not just arbitrators' or arbitral institutions’costs, but also the lawyers' costs,
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it is not easy for litigants to fund their arbitrations, hope to win them, and then potentially recover the
costs at the end. From this limited perspective, I think third-party funding has good reasons to become
the norm. But it also comes with its own set of equally understandable concerns.
We have countries like Singapore and Hong Kong, which have introduced legislations to recognize third
party funding. India’s situation is slightly differently as it does not have a clear and specific statute in this
regard. Common law doctrines that Indian Courts have invoked in the past can be interpreted in different
ways. At present, it is not entirely clear if third-party funding of litigation and arbitration claims is
consistent with Indian laws. Therefore, while third-party funding has already gained momentum in India,
a lot more clarity is needed.
But in principle, one could say, particularly States that face a lot of claims in investor state arbitration
from foreign investors, that third-party funding disproportionately advantages claimants. It is only a
foreign investor who can bring claims against a State under international law, and most investment
treaties do not permit counterclaims by the respondent States. Therefore, the notion of third-party
funding in investor-state disputes is adverse to States and promotes a sense of imbalance or even
inequality. , In a system in which the State is the perennial respondent, and cannot advance counterclaims,
States have less incentive to legitimize or allow third-party funding only for foreign investors. This is a
difficult proposition and motivates a principled opposition towards third-party funding. I think it is a
debate that can go either way, and one to keep an eye on from an Indian perspective.
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CALL FOR COMMENTS

1. SEBI SEEKS PUBLIC COMMENTS ON SHORTENING THE TIMELINE FOR BUYBACK
AND OPEN OFFERS
The Securities and Exchange Board of India (SEBI) has proposed a shorter timeline for the completion of
buybacks done through the tender offer route and also open offers. In a consultation paper released for
seeking public comments, the capital markets regulator has stated that technological advancements in
terms of digital tendering and settlement of shares have made it possible to review the timelines of tender
offers.
The consultation paper highlighted the fact that proposed changes would bring down the overall
timeline of an open offer from the current 62 working days to 42. Similarly, the buyback timeline would
reduce from 43 to 36 working days. In terms of the process, reducing the current timeline for elements
like tendering/bidding window, payment to shareholders, and dispatch of the letter of offer among other
things have been proposed. According to SEBI, the changes would be investor-friendly and would make
the process more efficient. Further, SEBI also noted that the changes would also help conclude the offers
in a more efficient and time-bound manner and to synchronize the timelines of similar activities across
all the tender offers to the extent possible. The comments may be sent by email to
dcrconsultation@sebi.gov.in by 15th April 2022. Read More
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REDRESSAL & ENFORCEMENT
2. IBBI SEEKS PUBLIC COMMENTS ON REVIEW OF REDRESSAL AND ENFORCEMENT
MECHANISM
The Insolvency and Bankruptcy Board of India (IBBI) has released a discussion paper, seeking public
comments on the review of redressal and enforcement mechanisms for the service providers registered
with the IBBI. Service providers include insolvency professionals (IPs), insolvency professional agencies
(IPAs), and information utilities (IUs). The present mechanism of complaint/grievance redressal and
subsequent enforcement action is resulting in the delay of the enforcement process. The Board is
accordingly soliciting comments on thefollowing points:
Should the Board go for an amendment in the enforcement mechanism?
Any observations on the proposal to forward the grievances to the IPA.
Should the Board do away with investigations in cases where the violation is established on the basis
of material available on record, in the process of disposal of complaint/grievance?
Should the Board intimate to AA/members of CoC about the DC order?
Any general observations on the proposed amendment in the Insolvency and Bankruptcy Board of
India (Grievance and Complaint Handling Procedure) Regulations, 2017.
Any general observations on the proposed amendment in the Insolvency andBankruptcy Board of
India (Inspection and Investigation) Regulations, 2017.
Comments may be submitted electronically by 21st April 2022, by selecting the ‘Public Comments’
option on the IBBI website (www.ibbi.gov.in). Read More
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3. REVIEW OF DETERMINATION OF OFFER PRICES IN CASE OF DISINVESTMENT OF PSU
COMPANIES
SEBI has proposed changes to the mechanism for determining open offer price with respect to
disinvestment of public sector undertakings. Issuing a consultation paper on review of the determination
of offer price in case of disinvestment of public sector undertakings (PSUs), the regulator said the move
is aimed at relaxing certain provisions, including doing away with the requirement of taking into
account 60 days' volume-weighted average market price for calculating the offer price. In the case of
PSUs' strategic disinvestment, "Information comes in the public domain at the time of Cabinet approval
and subsequent announcements are also made at different stages and thus the market price of the PSU
concerned gets highly susceptible to such developments".
As a result, "the prospective acquirer shall be chasing a moving open offer price as the market price tends
to rise pursuant to announcement of the divestment and various stages thereafter and thus its liability
for open offer obligations may constantly increase till the execution of the agreement of the PSU with
the acquirer," the consultation paper issued mentioned. Now, the regulator has proposed that "in case of
disinvestment of PSU companies, the requirement of 60 days' volume-weighted average market pricebased parameter for calculation of offer price, may be dispensed with".
The Regulator has sought Public Comments by April 15, 2022, via mail or postal address as directed in
the report. Read More
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