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FOREWORD 

My heartiest congratulations to the whole team of the RGNUL 

Financial and Mercantile Law Review (RFMLR) for successfully 

organising the Colloquium on Goods and Services Tax (GST) Law in 

collaboration with Lakshmikumaran & Sridharan (L&S) Attorneys. I am 

thankful to the RFMLR team for inviting me to discuss transformative 

reforms in GST law in the august presence of the faculty, students and 

other professionals at the picturesque setting of the RGNUL campus. I am 

happy to write the foreword for RFMLR‘s Special Issue on GST Law 

consisting of research work from students as well as professionals, 

selected after a rigorous round of editorial review and scrutiny by panelists 

from L&S and faculty members from RGNUL. 

This Special Issue aims to educate, disseminate cutting-edge 

research, impart knowledge and spark the interest of young students, 

academicians and professionals in the domain of recently introduced GST. 

GST is considered as the biggest indirect tax reform in the country, which 

aims to bring together state economies, in country‘s quasi-federal structure 

to create ―one nation, one tax, one market‖. The journey of its 

implementation has been a challenging one and it continues to evolve with 

various amendments around the corner. This Special Issue aims to capture 

this remarkable journey, how it stands today and the way forward. 

I thank the whole RFMLR team for conducting such an insightful 

session and bringing different views from around the country on one 

platform. Furthermore, I believe that this Special Issue would help in 

providing a detailed analysis on various aspects of the law and will aid in 

establishing the ground for discourse on desired GST reforms in future. 

Best Wishes! 

 

Mathivanan N. 

Principal Partner, Lakshmikumaran & Sridharan Attorneys 
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UNITING THE REGIME BY UPSETTING 

THE STRUCTURE: IS THE GOODS AND 

SERVICES TAX ANTITHETICAL TO 

THE BASIC STRUCTURE DOCTRINE?  

- Utkarsh Trivedi
*
 

ABSTRACT 

 

The Constitution (One Hundred and First Amendment) Act, 2016 that provides a 

framework for the levy of Goods and Services Tax in India has re-cast India‘s 

federal structure in a manner that is fundamentally damaging to the basic 

structure of the Constitution of India. The fiscal policies of the State are now 

subject to the approval granted by the GST Council and to challenge the same 

approval or rejection, it would be the same Council that would decide its fate. 

The aggrieved States have not been given any proper dispute resolution 

mechanism. I would, in my paper argue that federalism is an indispensable and 

integral part of the Basic Structure Doctrine and then narrate that the 101st 

Amendment to the Constitution is antithetical to said federal structure. The 

reasons would be twofold: One, The GST Council makes States subordinate to 

the Union in matters of taxation, which has never been the principal position in 

the Constitution and Two, a State aggrieved by the decision of the GST Council 

has no effective legal remedy. The paper would also give a comparative analysis 

and perspective to other jurisdictions on the same issue. The study in this paper is 

purely doctrinal, specifically focusing on the institution of the GST Council and 

the dispute resolution mechanism contained therein. Therefore, I would argue that 

if the validity of the 101st Amendment Act with the institutions created through it 

is challenged in Court, it ought to not clear judicial scrutiny and might fail the test 

of the Basic Structure Doctrine, as being against the spirit of Federalism 

enshrined in the Constitution of India.   

                                                           
*
 The author is a third-year student of B.A., LL.B. (Hons.) Five-Year Integrated Course at 

the National Law University, Odisha. 
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I. INTRODUCTION 

The Indian Government recently restructured the taxation regime 

by amending the Constitution to make way for The Constitution (One 

Hundred and First Amendment) Act, 2016, (―Amendment Act‖). This 

amendment was enacted to introduce the Goods and Services Tax (GST). 

The amendment also created institutions which will significantly 

affect the federal nature of the Constitution and, it also pours down new 

powers to Parliament and State Legislatures. 

Initially the Constitution had a different view on taxation of goods 

and services supplied within India. The levying of tax on sale and 

movement of goods was under the purview of the States,
1
 while excise on 

manufacture and customs duty was the exclusive scope of the legislative 

powers of Parliament.
2
 The judgement of the Hon‘ble Supreme Court in 

T.N. Kalyana Mandapam Assn. v. Union of India,
3
 held that service tax as 

a subject matter was the ―residuary power‖ of the Union, the Constitution 

(Eighty-eight Amendment) Act, 2003 introduced Entry 92C, which 

clarified that the Union had exclusive power to levy a service tax.  

The decision of Hon‘ble Supreme Court in Kalyana Mandapam 

led to a Constitutional Amendment being introduced, which gave Union 

the power to levy service tax, therefore the framers of the Constitution 

were justified for not including taxation matters in the Concurrent List, i.e. 

List III of the Seventh Schedule. This was to mean that the taxation regime 

was two different spheres, Union and State. Though the Hon‘ble Supreme 

                                                           
1
 INDIA CONST. sch. VII, list II, entries 54, 52.  

2
 Id., sch VII, list I, entries 83, 84.  

3
 T.N. Kalyana Mandapam Assn. v. Union of India, (2004) 5 SCC 632. 
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Court has held that the State and the Centre can tax, not the same activity, 

but different ―aspects‖ of the same.
4
 The Constitution thus, gave the states 

an independent taxation power which was a basic factor in the federal 

polity of the Constitution.  

The Hon‘ble Supreme Court in S.R. Bommai v. Union of India,
5
 

held that the federal structure of the Constitution of India is part of the 

basic structure doctrine, and hence cannot be overridden or abrogated by a 

constitutional amendment. 

The 101
st
 Amendment Act gives power to the Union and the State 

to impose taxes on supply of goods and supply of services, respectively. 

This change by way of the amendment has express implications for the 

federal character of the Constitution and hence needs to be checked 

through the lenses of the Hon‘ble Supreme Court, keeping in view the 

decision in S.R. Bommai.  

The author argues that the 101
st
 Amendment Act goes against the 

federal nature of the Constitution, hence violating its Basic Structure. The 

reasons for the same being: One, The GST Council makes States 

subordinate to the Union in matters of taxation, which has never been the 

principal position in the Constitution and Two, any State which is 

aggrieved by the decision of the GST Council has to come back to it, 

hence giving it no effective legal remedy. The composition of the Council 

includes the Finance Minister of the Union, the Minister of State for 

Finance and all Finance Ministers from respective State Governments.
6
 

Article 279A (4) of the Indian Constitution gives the authority to the 

                                                           
4
 Federation of Hotel & Restaurant Assn. of India v. Union of India, (1989) 3 SCC 634.  

5
 S.R. Bommai v. Union of India, (1994) 3 SCC 1. 

6
 INDIA CONST. art. 279A, cl.1. 
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Council to issue ―recommendations‖ on a diverse area of matters. The 

decisions taken by the Council need to be of 3/4
th

 of the weighted votes of 

the members who are present and voting,
7
 and Article 279A (11) provides 

for the dispute resolution mechanism which would be established by the 

Council, adjudicating such disputes which arise from the 

recommendations of the GST Council.
8
  

The article, in a purely doctrinal form will argue that the 101
st
 

Amendment Act violates the basic structure doctrine by affecting the 

federal structure as the Goods and Services Tax Council (GST Council) as 

its dispute resolution mechanism does not stand to clear the test of the 

basic structure doctrine, and will be drawing a comparison to the 

Australian GST guidelines. It is important to note that the author does not 

in any way concern the paper in a way to show that the GST per se 

violates the Constitution, only to the extent that the GST council, as 

formulated is ultra vires the Constitution.  

II. FEDERALISM: AN INTEGRAL PART OF THE BASIC 

STRUCTURE 

A. Government of India Act of 1919 and 1935 

The Government of India Act, 1919 and the Government of India 

Act, 1935 laid the foundation of the Indian Constitution and had first 

introduced the concept of separate legislative powers for the ―Union‖ and 

the ―Provinces‖, with a dispute resolution mechanism called the Federal 

                                                           
7
 Id., art. 279A, cl. 9. 

8
 Id., art 279A, cl. 11. 
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Court to adjudicate any events where the Union or the provinces exceed 

their powers.
9
 

As far as the subject of taxation is concerned, the actual list 

reserved for the States is remarkably similar to the Government of India 

Act, 1935. The 13 taxing entries in List II of the Seventh Schedule of the 

Government of India Act, 1935 are reproduced without much change in 

List II of the Seventh Schedule of the Constitution of India. The only 

additional subjects under which States could levy taxes under the 

Constitution are: taxes on mineral rights, taxes on consumption and sale of 

electricity, and taxes on vehicles. 

B. The Federalism in the Constitution of India 

Article 1(1) of the Constitution of India describes India as a Union 

of States, where the states can be renamed and the boundaries altered and 

they form an integral part of the Union. The Centre appoints the 

Governors to the States and has the power to dismiss State Governments 

through Article 356 on the recommendation of the Governor, a power that 

has much been abused. Article 254 provides that if a conflicting law has 

been made by the States over the Union, on a matter in the Concurrent 

List, the Union Law will prevail. This shows that the idea of Federalism as 

enshrined, is titled towards the Union.  

The features which entail such a quasi-federal structure of the 

Indian Constitution is that, a) the Constitution gives the States a plenary 

                                                           
9
 Government of India Act, 1935, No. 2, Acts of Imperial Legislature, 1935, available at 

http://legislative.gov.in/sites/default/files/legislative_references/GOI%20act%201935.pdf 

(India), § 204.  
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legislative authority, and not the Parliament;
10

 b) the executive power 

vested in the State is plenary;
11

 c) the Constitutional power to levy tax to 

gain revenue for themselves is vested in the State;
12

 d) the States have the 

freedom to delineate their own budget
13

 and, the States have their own 

fields of legislation and a common one with the Union.
14

 

III. THE BASIC STRUCTURE DOCTRINE: AS ENVISAGED IN 

THE INDIAN CONSTITUTION 

The Basic Structure doctrine was not debated by the Constituent 

Assembly, but was only propounded by the Hon‘ble Supreme Court in 

1973. There was political and legal disagreement over the extent of the 

amending powers of the Parliament and it was in Kesavananda Bharati v. 

State of Kerala
15

 in 1973 that the Hon‘ble Supreme Court limited the 

extent of amending powers to not ―Damage and Destroy‖ the ―Basic 

Features of the Constitution‖.  

The major test to understand and evaluate amendments was laid 

down in the case of Indira Nehru Gandhi v. Raj Narain,
16

 where it was 

held that free and fair elections are a part of the Basic Structure Doctrine 

which even the amending power of the Parliament must respect. The scope 

of the Basic Structure doctrine was questioned in State of Karnataka v. 

Union of India,
17

 for it to be applied outside the Constitutional 

                                                           
10

 Maharaj Umeg Singh v. State of Bombay, (1955) 2 SCR 164. 
11

 N.K. Chauhan v. State of Gujarat, (1977) 1 SCC 308.  
12

 INDIA CONST. sch VII, list II, entries 45-63. 
13

 Id., art. 202.  
14

 Id., art. 246. cl. 2 & 3.  
15

 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225. 
16

 Indira Gandhi v. Raj Narain, (1975) Supp SCC 1. 
17

 State of Karnataka v. Union of India, (1977) 4 SCC 608.  



2020]             UNITING THE REGIME BY UPSETTING THE STRUCTURE                 7 

Amendments. The seven judge bench of the Apex Court held that an 

inquiry be constituted and such act was considered to be contrary to the 

basic structure of the Constitution. Since then, the basic structure doctrine 

has attracted much attention, nationally and internationally, and has 

become a controversial issue in the constitutional discourse in India.  

A. Federalism as a Part of the Basic Structure Doctrine 

A long conundrum of federalism, indeed being a part of the Basic 

Structure was clarified by the Hon‘ble Supreme Court only in 1994 in the 

S.R. Bommai judgement
18

 delivered by nine judges (6:3). Six opinions 

were delivered between the nine judges out of which four went deep in 

examining and justifying the federal character of the Constitution of India. 

The judgement also clears the confusion that the basic structure doctrine 

can not only be used to invalidate constitutional amendments but beyond 

the same. Justice Sawant and Justice Kuldip Singh held that ―Democracy‖ 

and ―Federalism‖ are part of the basic structure of the Constitution.
19

 

Justice Ahmadi and Justice Ramaswamy held that the federalism that India 

follows is ―Quasi-Federal‖ with respect to the relation between States and 

the Centre, per-se. Justice Reddy and Justice Agrawal held that the federal 

character of the Constitution does inherently have a bias recognising the 

Union, but the States are not mere appendages.
20

 

It will be more than necessary to cite the constitutional scholar 

H.M. Seervai, where he elaborates that the Indian Constitution is more 

than federal in the following ways; 

                                                           
18

 S.R. Bommai v. Union of India, (1994) 3 SCC 1.  
19

 Id., at ⁋ 112.  
20

 Id., at ⁋ 216.  
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   The view that unimportant matters were assigned to 

the States cannot be sustained in face of the very important 

subjects assigned to the States in List II, and the same applies 

to taxing powers of the States, which are made mutually 

exclusive of the taxing powers of the Union so that ordinarily 

the States have independent source of revenue of their own. 

The legislative entries relating to taxes in List II show that the 

sources of revenue available to the States are substantial and 

would increasingly become more substantial. In addition to the 

exclusive taxing powers of the States, the States become 

entitled either to appropriate taxes collected by the Union or to 

a share in the taxes collected by the Union.
21

 

 

Justice Ramaswamy and Justice Ahmadi had also expressed their 

views on the real meaning of federalism being the division of legislative 

and executive powers of a State from those of the Union. The federal 

powers that a State enjoys in its own sphere are sovereign and paramount. 

They also noted that ―Indian Federalism‖ is unlike the federalism in 

United States of America or Canada.  

The Hon‘ble Supreme Court has indeed recognised the federal 

character of the Indian Constitution as a ―basic feature‖, supplementing 

that the principle of judicial review can never be entirely taken off the 

decisions of constitutional functionaries.
22

 

In the matters of taxation, the judgement of the Hon‘ble Supreme 

Court in State of West Bengal v. Kesoram Industries Ltd.,
23

 is of much 

relevance. The Hon‘ble Supreme Court in 2004 re-iterated the importance 

and powers of the State Governments in levying and imposing taxes on 

                                                           
21

 H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA 301 (4
th
 ed., Cambridge University 

Press 1994).  
22

 M.P. Singh, The Federal Scheme, in THE OXFORD HANDBOOK OF THE INDIAN 

CONSTITUTION 464-66 (Sujit Choudhary et. al. eds.). 
23

 State of West Bengal v. Kesoram Industries, (2004) 10 SCC 201. 
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mineral rights. It is important to note that such power to regulate and 

control such minerals is with the Union. The Hon‘ble Court held that the 

Seventh Schedule, List I and II were to be constructed harmoniously and 

iterated that the power of the Union to regulate and control could not have 

taken away the rights of the State Government to levy and collect such 

taxes. Such harmonious construction by the Court was based on the 

federal character of the Indian Constitution.  

In Kesoram,
24

 the Hon‘ble Supreme Court did not expressly 

discuss whether federalism is a basic feature of the Constitution of India as 

the position has been settled in cases such as Indira Gandhi v. Raj 

Narain,
25

 S.R. Bommai v. Union of India,
26

 and Kesavananda Bharti v. 

State of Kerala,
27

 where the court has sufficiently held that federalism is a 

basic structure constituent, but Kesoram portrays that the Courts work on 

the assumption that judicial interpretation of the Constitution must work 

towards strengthening the federal structure of the Constitution,
28

 and by 

not ―whittling down‖ the power of the States.  

The judicial interpretation regarding federalism in the cases 

mentioned above may be summarised in the following points: 

a) The federal structure of the Constitution is a basic feature which 

cannot be abrogated by the amending power of Parliament. 

b) The separation and division of powers between the States and the 

Union, to create a sovereign sphere is an essential feature of 

Federalism.  

                                                           
24

 State of West Bengal v. Kesoram Industries, (2004) 10 SCC 201. 
25

 Indira Gandhi v. Raj Narain, (1975) Supp SCC 1. 
26

 S.R. Bommai v. Union of India, (1994) 3 SCC 1. 
27

 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225. 
28

 State of West Bengal v. Kesoram Industries, (2004) 10 SCC 201, ⁋ 289. 
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c) The power of the States to levy tax by law is a plenary federal 

power granted by the Constitution. 

d) The sovereignty that States enjoy is inviolate under the Indian 

Constitution, except for situations where the rule of the 

Constitution is itself obsolete.  

e) Though there exists a strong skewed bias towards the Centre 

(Union), the Constitution of India still envisages a federal polity.  

Therefore, the 101
st
 Amendment Act by introducing the GST 

Council, is abrogating the States‘ sovereignty when it comes to the sphere 

of taxation. The author would be showing that the GST Council by 

providing the Union with a machinery to dictate the taxation policies of a 

State, has kept the States below par the Union in the scope of taxation. 

IV. THE NOT-SO-BASIC STRUCTURE OF THE 101
ST

 

AMENDMENT ACT 

A. The Legal Infirmities with the Goods and Services Tax Council 

(GST Council) 

The GST Council was created to resolve problems of 

implementation of the GST throughout India, by the 101
st
 Amendment 

Act. As the composition of the GST Council provides for the Union 

having one-third of the votes while all states combined have two-thirds of 

the total number of votes required to take a call on any matter listed before 

the Council,
29

 makes it the first inequality which is enjoyed by the Union. 

                                                           
29

 INDIA CONST. art. 279A, cl. 9(a). 
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The important part to note here is whether the ―recommendations‖ 

of the GST Council are binding upon the Union and States, or not. There 

exists a scope of confusion over such ―recommendations‖, as usually and 

legally, it would mean that such recommendation is non-binding on the 

parties concerned.
30

 

Article 279A(4) clause (4), (5) and (11); Article 269A(1); Section 

18 of the 101
st
 Amendment Act along-with the Explanation to Article 

246A uses the term ―recommendations‖ in context of the GST Council, 

which shows that the States and the Union have the option to not be bound 

by the decision of the GST Council. But it is pertinent to note that the 

construction of words must be interpreted in the context in which they 

occur
31

 and with the same mindset of the legislation.
32

  

Also, Article 279A (11) provides for a dispute resolution 

mechanism which would again show that such recommendations are 

supposed to be binding. It is of relevance that if the recommendations are 

not binding, then there would exist no such legal dispute for it to be 

adjudicated by the Council. Hence, it is to be seen that such 

recommendation of the Council is indeed binding on the States, and so 

there exists two main reasons for it to be constitutionally infirm.  

First, the upper hand and hegemony of the Parliament over the 

State is reasserted by the way the disputes are to be handled by the GST 

Council over the recommendations. The 101
st
 Amendment Act gives the 

Council the power to itself set up the dispute resolution mechanism, and 

does not provide for any other way. This will again be a hurdle as the 

                                                           
30

 Naraindas Indurkhya v. State of Madhya Pradesh, (1974) 4 SCC 788. 
31

 Ram Narayanmor v. State of Maharashtra, (1964) 5 SCR 1064.  
32

 Pratap Singh v. State of Jharkhand, (2005) 3 SCC 551.  
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Union has the major hand of one-third of the votes and hence the Union 

will dominate the way a dispute is adjudicated or even after it is 

challenged. The Union will always use this veto power to influence its 

decisions over the States, leaving them with little or no effective legal 

remedy.  

That the GST Council makes the States subordinate is not the only 

constitutional challenge it faces. The dispute resolution mechanism also 

falls short of the test propounded by the Hon‘ble Supreme Court where it 

had struck down the 99
th

 Amendment Act, 2015 for the reason that the 

appointment of judges will not be done by the Government which is the 

litigator in the highest number of cases before it.
33

  

Second, Article 279A (9) lays the foundation of the 

recommendations, as only those would be passed which get three-fourths 

majority. As already mentioned above, the Union enjoys an unequal power 

in the GST Council which is supposed to give equal representation. The 

votes are weighted where the majority is at three-fourths and the Union 

Government itself has one-third, while all the other States combined have 

a power of two-thirds of the total votes. This effectively gives the Union, a 

veto in the Council over all the ―recommendations‖ as it is impossible to 

get a majority if the Union does not vote in favour, even if all the States do 

so.  

The federal structure of the Constitution of India does not provide 

for the Union making decisions for the subjects which fall under List II of 

the Seventh Schedule, except when the States give express consent,
34

 or 

                                                           
33

 Supreme Court Advocates-on-Record Assn. v. Union of India, (2016) 5 SCC 1, 497.  
34

 INDIA CONST. art. 249, cl. 1.  
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when an emergency is in force.
35

 Considering once again the kinds of 

subjects that the GST Council has the power to make binding 

recommendations on, it implies that the Union Government has veto 

power over the law making functions of the States. Such a concept is 

entirely alien to the federal structure of the Constitution of India. The 

mechanism which allows the Union to determine and direct the tax 

policies of a State through a binding ―recommendation‖ of the Council is 

unlikely to pass the ―basic structure‖ test in that it could amount to a 

violation of the Constitution‘s basic feature of federalism. It directly 

infringes and violates one of the fundamental tenets of the Constitution‘s 

federal structure which is the political sovereignty of the State.  

Another important fact to be noted is that such a feature was not 

present in the earlier bill which was the Constitution (115
th

 Amendment) 

Bill, 2011, which mandated that decisions of the Council to be taken on 

the consensus of all the parties.
36

 It was only in the seventy-third report 

published by the Standing Committee on Finance, 15
th

 Lok Sabha, where 

such recommendation was adopted from, as getting the States and the 

Union on a consensus would have been problematic and time 

consuming.
37

 

The Amendment Bill proposed that the decisions of the Council 

were to be pronounced on consensus and it was more constitutionally 

sound, as it treats the Union and the States as equals, instead of giving 

more voting rights to one so that they can enjoy a power, equalling a veto. 

                                                           
35

 Id., art. 250, cl.1. 
36

 Constitution (One Hundred and Fifteenth) Bill 2011, art. 279A cl. 8.   
37

 STANDING COMMITTEE ON FINANCE, 15TH LOK SABHA, SEVENTY THIRD REPORT ON 

THE CONSTITUTION (ONE HUNDRED FIFTEENTH AMENDMENT) BILL, 2011. 
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There was no reasoning or rationale provided as to why was such a 

mechanism changed, just a solitary line in the Standing Committee Report 

that it would be difficult to manage a consensus sometimes was included 

to justify such a change.  

Irrespective of whether the Supreme Court is ultimately going to 

hold the 101st Amendment Act as being constitutionally valid or 

otherwise, the fact remains that the GST, in order to be functional, 

requires a massive, coordinated effort on the part of the Union and the 

States. This requires both the Union and the States to be on the same page 

as regards the benefits and drawbacks of the GST and its operation. A 

GST Council which is riven by distrust between parties and suspicion 

about the motives of the other is unlikely to perform this coordination 

function with any real effect. The GST Council, as presently structured, 

seems to deprive States of a real say in the decision making around the 

GST. 

V. A COMPARATIVE ANALYSIS OF THE GST 

The Australian Constitution gives the power to levy tax concurrent 

to both, the Commonwealth and the State.
38

 GST in Australia is levied by 

only the Commonwealth Government and not by the States, which does 

not mean that the States do not enjoy the benefits of the revenue so 

collected.  

The Principles for the Reform of Commonwealth State Financial 

Relations was entered to in 1999 and more or less is similar in function to 

List I and List II of the Seventh Schedule of the Constitution of India. It 
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also gives a revenue-sharing agreement between the States and the 

Commonwealth Government of the revenues being levied out of the GST. 

It is important to note that Ss. 1-3 of the A New Tax System (Good and 

Services Tax) Act, 1999 has laid down that the rate and base for the GST 

will be in accordance with the Principles for the Reform of 

Commonwealth State Financial Relations, by the Commonwealth. The 

same sections also provide that the revenue from the GST will be 

distributed to the States and other units.
39

 

The most important and relevant for the Indian context is Part 3 of 

the Principles for the Reform of Commonwealth State Financial Relations, 

which talk about the ‗Management of the GST Rate‘ and the ‗GST 

Base‘.
40

 This mentions that any changes to the base or rate will be done 

with the consensus of the Commonwealth, Territory and the States. 

In the Indian context, it is important to note that GST does not 

require the States to be subordinate to the Union when it comes to their 

taxation powers, as we have observed in the Australian scenario. By the 

enactment of the GST in Australia, the States or the Territories have not 

become subordinate to the Union and neither have they lost out on their 

taxing powers. Therefore, it is not a Constitutional principle that the Union 

needs to have an unequal power, just because sometimes, it may be 

difficult to reach a consensus with the States, so the Union gets a veto 

power to break the deadlock.  

                                                           
39

 Intergovernmental Agreement on the Reform of Commonwealth-State Financial 

Relations, 1999, pt. 2, at 7-9. 
40

 Intergovernmental Agreement on the Reform of Commonwealth-State Financial 

Relations, 1999, pt. 3, at 31-34. 
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VI. CONCLUSION 

In the present time, there has not been much public debate about 

the structure of the GST Council and its problems. With the present voting 

structure, it is likely to say that if the proposals have any disagreement, 

may get an instant veto, without further discussion, if the Union feels like 

it. By now the ―producer States‖ and the ―consumer States‖ have already 

started to have problems and disagreements, where the producers allege 

that the GST is against their position and interests, fundamentally.
41

.  

The 101
st
 Amendment Act does not again, entirely foreclose the 

decision or the favours of the States, as the Union alone cannot constitute 

three-fourths majority, but the solution to the same would lead to the 

dispute not getting addressed properly, as the States will focus on getting 

their presence felt with the Union, rather than actual dispute redressal.  

That said, the 101st Amendment Act does not entirely foreclose 

the possibility of the States having a say in the decision making process in 

the GST Council. The Union still needs a majority of the States present 

and voting to agree with it in order to be able to take the decisions it 

wishes to in the context of the GST Council. Arguably this still provides 

some space for States to bargain with the Union and might save the 101st 

Amendment Act from being struck down. However, this risks creating 

―winners‖ and ―losers‖ among the States in respect of the decisions taken 

by the GST Council. The ―losers‖, the ones who may be adversely 

affected by a decision of the Council, will still have no effective remedy 

                                                           
41

 C P Chandrasekhar & Jayati Ghosh, GST Regime proving to be Troublesome for States, 

THE HINDU BUSINESS LINE (Feb. 18, 2020), 
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against the decisions of the GST Council given that the same decision 

making structure which went against them will also decide how their 

grievances will be addressed. 

To re-iterate: India‘s federal character is not one of ―administrative 

convenience‖. It is the result of specific historical circumstances leading 

up to the enactment of the Constitution. Indeed, as Ramaswamy J. 

recognized in his judgment in S. R. Bommai, a federal government was the 

Constitution makers‘ attempt at finding an effective way to govern a 

country as vast and diverse as India.
42

 In attempting a large scale (and 

probably necessary) reform of indirect taxation, it would seem as if the 

federal character of the Constitution has been needlessly tampered with by 

the Union. If went unchecked by the Hon‘ble Supreme Court, this could 

lead to grave repercussions for the upcoming near future of India. 
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ABSTRACT 

 

Allowing credits for taxes paid on inputs of previous stages is the sine quo non of 

any value added tax regime. From 1
st
 of July, 2017, in a landmark display of 

cooperative federalism, India has ushered in a new Indirect Tax regime of Goods 

and Services Tax (hereinafter ―GST‖) for seamless flow of Input Tax Credit 

(hereinafter ―ITC‖) and to create a ‗One Nation, One Tax‘ encompassing all 

supplies of goods and services. However, with the cases of ITC related frauds on 

a constant rise, the GST Council, the overseeing constitutional body for making 

recommendations to the Union and State Government on issues related to GST, 

decided to impose certain restrictions on availment of ITC. In pursuance of the 

same, sub-rule (4) to Rule 36 of the Central Goods and Services Tax Rules, 2017 

(hereinafter ―CGST Rules‖) has been inserted vide Notification no. 49/2019-

Central Tax dated 09.10.2019. This sub-rule imposes a restriction on the quantum 

of credit that a taxpayer can avail on a monthly basis. This paper aims to explore 

the legal validity of the restriction imposed on availment of ITC by a tax-payer 

only up-to the extent of 20% (the same has been further brought down to 10%) of 

the eligible credit available in respect of invoices declared by his supplier in 

FORM GSTR-1 on constitutional as well as other grounds on which the legal 

validity of Rule 36(4) may be tested in the Courts of Law. The paper is divided 
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into five sections. The first section gives an introduction of the concept of ITC. 

The second section analyses the provisions contained under the GST laws 

regarding ITC. The third section aims to test Rule 36(4) on the touchstone of the 

Constitution of India and the fourth section explores other grounds on which its 

validity may be tested in the Courts of Law. The fifth section summarises the 

discussion and gives suggestions and the way forward. 

 

I. INTRODUCTION 

India has ushered in a landmark reform in its Indirect Tax regime 

with the introduction of GST with effect from 1
st
 July, 2017. One of the 

major reasons behind this shift was to replace multiple indirect taxes at 

different points of the value chain with one single tax on ‗supply‘ of goods 

and services and provide seamless flow of taxes paid on inputs in order to 

prevent the cascading effect of taxes. 

 In order to prevent ‗Tax-on-Tax‘ (also termed as the ‗Cascading 

Effect‘), it is necessary to allow the credit of taxes paid on inputs of 

previous stages. This ensures that the tax is levied only on the ‗value 

added‘, which is the ‗sine quo non’ of any value added tax regime. If ITC 

is not available, the same becomes a cost of purchase and hence leads to 

an increase in prices of goods and services – 

 

Illustration 1 – Input Tax Credit and the Cascading Effect 

   Particulars With Input Tax 

Credit 

Without 

Input Tax 

Credit 

(a) Purchase price of Inputs 100.00 100.00 

(b) Input Tax @ 18% [(a)*18%] 18.00 18.00 

(c) Cost of Inputs [Includes Input 100.00 118.00 
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Tax when Credit is not 

available] 

(d) Value Addition by Supplier  100.00 100.00 

(e) Total Cost [(c)+(d)] 200.00 218.00 

(f) Assumed Margin per unit 10.00 10.00 

(g) Selling Price [(e)+(f)] 210.00 228.00 

(h) Output Tax @ 18% [(g)*18%] 37.80 41.04 

(i) Selling Price (Including Tax) 247.80 269.04 

(j) Net Tax payable by dealer 37.80 – 18.00 = 19.80 41.04 

(k) Total Tax received by 

Government [(b)+(j)] 

18.00 + 19.80 = 37.80 18.00 + 

41.04 = 

59.04 

(l) Total Value of goods/services 

without Taxes [(i)-(k)] 

210.00 210.00 

(m) Tax as % of Total Value 18.00% 28.11% 

 

The difference between the taxes paid in the above two scenarios is 

of Rs. 21.24, which is equal to Tax @ 18% on the Rs. 118.00, the amount 

paid for inputs. From the above illustration, it is apparent that Rs. 100.00 

which had been tax earlier is being taxed again and not only that, even Rs. 

18.00 which was paid as taxes is being taxed again. This leads to 

cascading of taxes and increases the effective tax rate on goods and 

services which has gone up to 28.11% from 18% in the instant case. 

To address this concern in particular, it was stated in the Statement 

of Objects and Reasons of the Central Goods and Services Tax Bill, 2017, 

(hereinafter ―the Bill‖) that the proposed legislation will simplify and 
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harmonise the indirect tax regime in the country and ensure seamless flow 

of ITC. 

It is expected to reduce cost of production and inflation in the 

economy, thereby making the Indian trade and industry more 

competitive, domestically as well as internationally. Due to the 

seamless transfer of input tax credit from one stage to another 

in the chain of value addition, there is an in-built mechanism in 

the design of goods and services tax that would incentivise tax 

compliance by taxpayers.
1
 

 

Further, the Statement of Objects and Reasons also states that the 

Bill aims to broad base the input tax credit by making it available in 

respect of taxes paid on any supply of goods or services or both used or 

intended to be used in the course or furtherance of business.
2
 

Keeping the above intention of the Legislature in mind, the 

relevant provisions of the GST laws are analysed in the next section of this 

paper.  

II. RELEVANT PROVISIONS UNDER THE GST LAWS 

A. Broad Framework 

The GST laws consist of the Central Goods and Services Tax Act, 

2017 (hereinafter ―CGST Act‖), the Integrated Goods and Services Tax 

Act, 2017 (hereinafter ―IGST Act‖), the GST Acts passed by the 

respective States/Union Territories and the Goods and Services Tax 

(Compensation to States) Act, 2017 along with the Rules made thereunder.  

                                                           
1
 Central Goods and Services Tax Bill, 2017, Bill No. 57 of 2017, Statement of Objects 

and Reasons, ¶4 (2017). 
2
 Id., ¶5.  
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The provisions regarding ITC are contained in the CGST Act and 

Rules made thereunder and are pari materia to the provisions contained in 

the GST Acts passed by the respective States/Union Territories. Further, 

provisions of the CGST Act regarding ITC have been mutatis mutandis 

made applicable with reference to the IGST Act.
3
  

Chapter V of the CGST Act, consisting of Sections 16 to 21, 

contains the provisions regarding ITC. Section 16 deals with eligibility, 

conditions and time period for taking ITC. Section 17 deals with 

apportionment of ITC in cases where the goods or services or both are 

used for dual purposes (business and other than business or for effecting 

taxable or non-taxable supplies). It also provides a list of supplies on 

which ITC cannot be availed. Section 18 provides for availability of credit 

in special circumstances like new registration, exempted supplies 

becoming taxable and vice versa, etc. Section 19 deals with provisions 

regarding ITC in case of job work. Section 20 and 21 are related to 

provisions regarding Input Service Distributor. 

Further, Chapter IX of the CGST Act, which contains provisions 

regarding returns, includes Section 41, 42 and 43A,
4
 which deal with 

claim, provisional acceptance and matching of ITC in the Returns.  

Further, Chapter X, which deals with payment of tax, contains 

provisions regarding maintenance of an Electronic Credit Ledger and 

utilisation of the ITC reflected in it in Section 49.   

                                                           
3
 Integrated Goods and Services Tax Act, 2017, No. 13, Acts of Parliament, 2017, § 20. 

4
 Central Goods and Services Tax Act, 2017, No. 12, Acts of Parliament, 2017, § 43A, 

inserted vide Central Goods and Services Tax (Amendment) Act, 2018, No. 31 of 2018, § 

18 [hereinafter CGST Act, 2017]. 
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For the purposes of this paper, Sections 16, 41, 49, 42 and 43A of 

the CGST Act are relevant and have been analysed further. 

B. Eligibility to Claim ITC 

Section 16 of the CGST Act entitles every registered person to take 

―credit of input tax charged on any supply‖ of goods or services or both to 

him which are ―used or intended to be used in the course or furtherance of 

his business‖ and the amount of ITC claimed shall be credited to the 

electronic credit ledger of such person. However, this claim is to be made 

in the manner specified in Section 49 and is subject to such conditions and 

restrictions as may be prescribed.
5
 

C. Conditions for Claiming ITC Provided in the Act 

However, Sub-section (2) to Section 16 states that notwithstanding 

anything contained in Section 16, no registered person shall be entitled to 

any ITC in respect of any supply of goods or services or both to him, 

unless the following conditions are fulfilled – 

(a) he is in possession of a tax invoice or debit note issued by 

a supplier registered under this Act, or such other tax 

paying documents as may be prescribed; 

(b) he has received the goods or services or both. 

…. 

(c) subject to the provisions of section 41or section 43A, the 

tax charged in respect of such supply has been actually 

paid to the Government, either in cash or through 

utilisation of input tax credit admissible in respect of the 

said supply; and 

(d) he has furnished the return under section 39:
6
 

                                                           
5
 CGST Act, 2017, § 16(1). 

6
 Id., § 16(2). 
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Further, the recipient needs to reverse the ITC availed along with 

in case of non-payment of the value and tax to the supplier within 180 

days from the date of issue of the invoice.
 7

  

Further, the CGST Act also provides that the cut-off date for 

availment of ITC for a financial year is the due date of furnishing of the 

return under section 39 for the month of September following the end of 

financial year to which such invoice or invoice relating to such debit note 

pertains or furnishing of the relevant annual return, whichever is earlier.
8
   

D. Conditions Prescribed in Rule 36 Prior to Insertion of Rule 36(4) 

Rule 36 of the Central Goods and Services Tax Rules, 2017 

(hereinafter ―CGST Rules‖) prescribes the documentary requirements and 

conditions for claiming ITC.  

Sub-rule (1) provides that ITC can be availed by a registered 

person on the basis of a Tax Invoice, a Self-Invoice issued u/s 31(3)(f), a 

debit note issued by supplier u/s 34, a Bill of Entry/any similar document 

prescribed under the Customs Act, 1962 or an ISD Invoice.
9
 

Sub-rule (2) further provides that the ITC shall be availed only if 

the said document contains all the details specified in Chapter VI of the 

CGST Rules (or at least the details of the amount of tax charged, 

description of goods or services, total value of supply of goods or services 

or both, Goods and Services Tax Identification Number (hereinafter 

                                                           
7
 Id., second proviso to § 16(2). 

8
 Id., § 16(4). 

9
 The Central Goods and Services Tax Rules, 2017, Rule 36(1) [hereinafter CGST Rules, 

2017]. 
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―GSTIN‖) of the supplier and recipient and the place of supply in case of 

inter-State supply) and the relevant information as contained in such 

document is furnished in FORM GSTR-2 by the recipient.
10

  

Further, no ITC can be availed in respect of any tax that has been 

paid in pursuance of any order where any demand has been confirmed on 

account of any fraud, wilful misstatement or suppression of facts.
11

   

E. Manner of Claiming ITC and Its Matching 

The CGST Act provides for provisional claiming of ITC and its 

finalisation after matching the details of inward supplies (purchases) 

furnished by the recipient with the details of outward supplies (sales) 

furnished by the suppliers.  

Section 41 provides that every registered person shall, subject to 

such conditions and restrictions as may be prescribed, be ―entitled to take 

the credit of eligible input tax, as self-assessed, in his return‖ and such 

amount shall be ―credited on a provisional basis‖ to his electronic credit 

ledger and this credit can be utilised only for payment of self-assessed 

output tax.
12

  

Further, the ITC as ‗self-assessed‘ in the return of a registered 

person shall be credited to his electronic credit ledger, in accordance with 

―section 41 or section 43A‖, to be maintained in such manner as may be 

prescribed
13

 and the amount available in the electronic credit ledger may 

be used for making any payment towards output tax under this Act or 

                                                           
10

 Id., Rule 36(2). 
11

 Id., Rule 36(3). 
12

 CGST Act, 2017, § 41. 
13

 Id., § 49(2), as amended vide the Central Goods and Services Tax (Amendment) Act, 

2018, § 20 (2018). 
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under the Integrated Goods and Services Tax Act in such manner and 

subject to such conditions and within such time as may be prescribed.
14

 

It may be noted that Rule 69 of the CGST Rules prescribes the 

mechanism regarding matching of claim of input tax credit.  

It prescribes the claim of input tax credit on inward supplies 

including imports, provisionally allowed under section 41, shall be 

matched under section 42 after the due date for furnishing the return in 

FORM GSTR-3 on the parameters of GSTIN of the supplier; GSTIN of 

the recipient; invoice or debit note number and date; and the tax amount.
15

 

It also provides that where the time limit for furnishing the Return 

specified under section 37 (Return of outward supplies in FORM GSTR-1) 

and the Return specified under section 38 (Return of inward supplies in 

FORM GSTR-2) has been extended, the date of matching relating to claim 

of input tax credit shall also be extended accordingly. 

It may be noted that the time period of filing of FORM GSTR-2 

and FORM GSTR -3 for the month of July 2017 to March 2018, was 

extended from time to time and ultimately it was decided by the GST 

council that a revised time-line would be worked out by a Committee of 

officers.
16

 In cognizance of the same, the system-based reconciliation 

envisaged under the GST laws was to be kept in abeyance till such new 

time-lines were notified.
17

 In absence of the same, the current process of 

claiming ITC is on the basis of self-assessment in the return filed under 

Section 39 in FORM GSTR-3B. 
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 CGST Rules, 2017, Rule 69. 
16

 Minutes, 23rd GST Council Meeting, Nov. 10, 2017, ¶76. 
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 Ministry of Finance, Circular No. 26/26/2017-GST (issued on Dec. 29, 2017). 
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F. The Bone of Contention – Rule 36(4) 

With rise in the menace caused by fake invoices and the resultant 

wrongful availment of ITC coming into light, the GST Council in its 37th 

Meeting held on 20th September 2019, decided to impose certain 

restrictions on availment of ITC by the recipients.
 18

 

In this regard, the Press Release of the GST Council stated: ―In 

order to nudge taxpayers to timely file their statement of outward supplies, 

imposition of restrictions on availment of input tax credit by the recipients 

in cases where details of outward supplies are not furnished by the 

suppliers in the statement under section 37 of the CGST Act, 2017.‖
19

 

In furtherance of the same, Notification No. 49/2019-Central Tax, 

dated 09.10.2019 was issued which inserted Sub-rule (4) to Rule 36 of the 

CGST Rules as under: 

Input tax credit to be availed by a registered person in 

respect of invoices or debit notes, the details of which have not 

been uploaded by the suppliers under sub-section (1) of section 

37, shall not exceed 20 per cent. of the eligible credit available 

in respect of invoices or debit notes the details of which have 

been uploaded by the suppliers under sub-section (1) of section 

37.
20

 

 

Through the above Rule, a restriction on the quantum of ITC that a 

taxpayer can avail on self-assessment basis has been imposed by stating 
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that a taxpayer can avail ITC pertaining to outward supplies not declared 

by his supplier in FORM GSTR-1 (and reflected in FORM GSTR-2A) 

only up-to the extent of 20% of the eligible credit available in respect of 

invoices declared by his supplier in FORM GSTR-1.
21

 

The same can be explained with the help of the following illustration – 

Illustration 2 – Restriction on Availment of ITC under Rule 36(4) 

up to 31/12/2019 

 Particulars Amount 

(a) ITC pertaining to supplies received by the Taxpayer 1,000.00 

(b) Eligible ITC reflected in GSTR-2A  750.00 

(c) ITC which can be claimed in GSTR-3B [(b)*120%] 900.00 

(d) ITC which is deferred due to Rule 36(4) [(a)-(c)] 100.00 

 

The same has been subsequently reduced to 10% of the eligible 

credit available in respect of invoices or debit notes reflected in FORM 

GSTR-2A with effect from 01/01/2020.22 In light of the same, the above 

illustration is reworked as under – 

Illustration 3 – Restriction on Availment of ITC under Rule 36(4) 

w.e.f. 01/01/2020 

 Particulars Amount 

(a) ITC pertaining to supplies received by the Taxpayer 1,000.00 

(b) Eligible ITC reflected in GSTR-2A  750.00 

(c) ITC which can be claimed in GSTR-3B [(b)*110%] 825.00 

(d) ITC which is deferred due to Rule 36(4) [(a)-(c)] 175.00 

                                                           
21

 See supra note 18, ¶3. 
22

 CGST Rules, 2017, Rule 36(4), amended vide Notification No. 75/2019 – CT, dt. 

26.12.2019, with effect from 01.01.2020. 
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Therefore, with the insertion of Rule 36(4), the eligibility of the 

recipient to claim ITC has been made dependent on the timely filing of 

GSTR-1 by the supplier. 

Further, the Government has clarified, inter alia, the following 

points with reference to Rule 36(4) vide Circular No. 123/42/2019– GST, 

dated November 11, 2019 – 

1. Compliance to be done on Self-Assessment Basis 

The Government has clarified that the conditions and eligibility for 

the ITC that may be availed by the recipient shall continue to be governed 

as per the provisions of Chapter V of the CGST Act and the rules made 

thereunder. The restriction provided under Rule 36(4) is not imposed 

through the common portal and it is the responsibility of the taxpayer that 

credit is availed in terms of the said rule and therefore, the availment of 

restricted credit in terms of sub-rule (4) of rule 36 of CGST Rules shall be 

done on self-assessment basis by the tax payers.
23

 

2. The Restriction is imposed on a Consolidated Basis and not Supplier 

wise 

The restriction imposed is not supplier wise. The credit available 

under sub-rule (4) of rule 36 is linked to ―total eligible credit‖ from all 

suppliers against all supplies whose details have been uploaded by the 
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suppliers. Further, invoices where ITC is ineligible would not be 

considered for calculating the limit under Rule 36(4).
24

 

3. Cut-off Date for Calculation of ITC for a Particular Tax Period 

Another issue which arose in implementation of Rule 36(4) was 

that FORM GSTR-2A is a dynamic document, therefore what would be 

the amount of ITC that is admissible to the taxpayers for a particular tax 

period. 

In this regard, it has been clarified that the cut-off date for 

calculations would be the due date of filing of the returns in FORM 

GSTR-1 of the suppliers for the said tax period. Therefore, the taxpayer 

may have to ascertain the ITC admissible for a particular tax period from 

his auto populated FORM GSTR-2A ―as available on the due date of filing 

of FORM GSTR-1 under sub-section (1) of section 37‖.
25

 

4. Availability of Balance ITC 

It has been clarified that the balance ITC may be claimed by the 

taxpayer in any of the succeeding months provided details of requisite 

invoices are uploaded by the suppliers. In other words, taxpayer may avail 

full ITC in respect of a tax period, as and when the invoices are uploaded 

by the suppliers to the extent of 83.33% of Eligible ITC (90.91% w.e.f. 

01/01/2020).
26
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III. ANALYSIS OF THE CONSTITUTIONAL VALIDITY OF 

RULE 36(4) 

A. Fundamental Right to Carry on Business 

1. Right to Carry on Business is subject to Restrictions 

Article 19 of the Constitution of India grants all citizens the 

fundamental right to practise any profession, or to carry on any 

occupation, trade or business.
27

 

However, such freedom does not preclude the State from making 

any law imposing, in the interests of the general public, reasonable 

restrictions on the exercise of the right to do business.
28

 

 The constitutionality of a statute imposing any restrictions on the 

right granted under Article 19(1)(g) can be challenged by showing that the 

restrictions imposed by the statute are unreasonable, either because the 

restrictions go in excess of the object of the statute, or activities which are 

not against the public interest are included within its ambit, or because the 

procedure laid down in the statute for curbing such activities is 

unreasonable or unjust or arbitrary.
29

 

It may be noted that as the fundamental rights are granted to 

citizens only, a non-citizen cannot challenge the validity of laws under 

Article 19.
30

 For the purpose of Article 19(1)(g), a company incorporated 

under the Companies Act is a non-citizen.
31

 However, the fundamental 
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rights of the shareholders of a company are not lost when they associate to 

form a company.
32

  

Keeping the above in mind, the question that whether Rule 36(4) is 

in violation of Article 19(1)(g) has been restricted to the analysis of the 

following two points – 

i. Whether Rule 36(4) imposes a restriction on carrying on 

business? 

ii. Whether such restriction is reasonable and in interest of the 

general public? 

2. Whether Rule 36(4) imposes a restriction on carrying on business? 

The term ‗restriction‘ has been defined as an official limit or 

control on what people or companies are allowed to do, or on what can 

happen.
33

 A restriction is a rule or order that limits what you can do or that 

limits the amount or size of something; a fact or situation that limits you or 

prevents you from doing what you want to do.
34

 

Sub-section (1) of Section 16 of the CGST Act provides for 

conditions and restrictions subject to which the input tax credit shall be 

credited to the electronic credit ledger. Basis the same, the Law 

Committee of the GST Council made a recommendation that necessary 

                                                           
32

 Bennett Coleman & Co. v. Union of India, 1973 AIR 106 (S.C.). 
33

 Restriction. CAMBRIDGE BUSINESS ENGLISH DICTIONARY (Cambridge University Press, 

Cambridge, 2011), available at 

https://dictionary.cambridge.org/dictionary/english/restriction. 
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restriction may be prescribed through amendment of rule 36 of the CGST 

Rules, 2017.
35

 

Therefore, Rule 36(4) is in the nature of imposing a restriction on 

the ITC a dealer can take on his purchases.  

3. Test of Reasonableness of the Restriction 

‗Reasonable‘ means that which is in accordance with reason, and 

which is associated with logic and not arbitrariness. It implies intelligent 

care and deliberation that which reason dictates.
36

 

The following aspects need to be considered for determining 

whether a restriction is reasonable or not:  

(a) A restriction is reasonable if it is not arbitrary or of an excessive nature 

beyond what is required in the interest of the public.
37

 

Prior to introduction of Rule 36(4), provisions regarding an 

elaborate matching mechanism were already in place in the CGST Act. 

Even the ITC on supplies not declared by the seller in GSTR-1 could be 

claimed by the recipient by including the details of such supplies in his 

FORM GSTR-2,
38

 which were then to be made available to the supplier in 

FORM GSTR-1A and FORM GSTR-1 furnished earlier by the supplier 

was to stand amended to the extent of modifications accepted by him.
39

 

Therefore, the CGST Act permits availment of 100% ITC even if respect 
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of supplies not declared by including the details of such supplies in FORM 

GSTR-2, which are then subject to acceptance by the supplier. 

However, the envisaged matching mechanism including FORM 

GSTR-2, GSTR-1A and FORM GSTR-3 could not be operationalized 

because of technical glitches and due to the same there was no matching 

of credit in the system. Therefore, the possibility of fraud, adverse impact 

on the revenue and encouragement to suppliers to file FORM GSTR-1 was 

cited as a key reason to introduce Rule 36(4).
40

 

Rule 36(4) is an indirect attempt to put the onus of the matching on 

the taxpayers instead of operationalising the matching mechanism already 

provided for in the law which allowed availment of 100% ITC if the 

requisite details were disclosed. Due to non-operationalisation of the 

matching mechanism, the tax-payers were exercising their right to claim 

ITC by declaring such details in aggregate in GSTR-3B on a self-

assessment basis instead of invoice-wise details in GSTR-2. Rule 36(4) 

seeks to restrict this right.   

Further, no justification has been provided for the 20% cap which 

was introduced by Rule 36(4) and the same has now been further reduced 

to 10% without any justification.  

Even if prevention of fraud may be considered as in furtherance of 

public interest, the adverse impact it may have on small businesses has not 

been considered while framing Rule 36(4).
41
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(b) The restriction must have a reasonable relation with the object which 

the legislation seeks to achieve, and must not go in excess of that 

object.
42

 

A Standard Operating Procedure (SOP) for tackling GST fraud 

cases involving the use of fake invoices for wrong availment of ITC is 

already in place
43

 and a new return system is ready to be operationalised 

from 1
st
 April, 2020. 

Similarly, the government itself had given relaxations on filing of 

FORM GSTR-1 by making it quarterly for taxpayers having turnover up 

to Rs. 1.5 Crore and non-imposition of automatic late fee in case of late 

filing of GSTR-1 were the main factors which were causing poor filing of 

FORM GSTR-1. 

Further, there is already a provision in the CGST Rules for 

blocking e-way bill generation in case of non-filing of GST Returns.
44

  

Therefore, adequate alternative measures to achieve the objects 

sought to be achieved by Rule 36(4) are already in place. Instead of 

enforcing the already existing provisions in place, Rule 36(4) seeks to 

penalise the recipients for the default by suppliers which seems to be 

unreasonable. 

(c) The reasonableness of a restriction has to be determined in an objective 

manner and the standpoint of the interest of the general public and not 
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from the point of view of the person upon whom the restrictions are 

imposed.
45

 

Blocking of ITC would lead to increase in cost of doing business 

and would ultimately lead to higher prices for the consumers due to 

cascading of taxes. Further, it would also impact the small vendors in the 

supply chain as it would discourage procurements from small taxpayers 

who have opted for quarterly filing of GSTR-1, as the same will appear in 

GSTR-2A of the recipient only at the end of the quarter and it would lead 

to working capital blockage at the recipient's end for up to 3 months. This 

problem would be compounded in case the supplier misses to upload the 

invoice or uploads incorrect details as any amendment can be made only 

in the next GSTR-1.
46

 

 Therefore, Rule 36(4) not only affects the recipients on whom the 

restriction has been imposed, but also their suppliers and the consumers at 

large.   

(d) A law cannot be said to be unreasonable merely because, in a given 

case, it operates harshly.
47

  

(e) Whether a restriction is reasonable or not shall depend on many 

factors, viz., the nature of the right infringed, the purpose of the 

restriction, the extent and the nature of the mischief required to be 
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suppressed and the prevailing social and other conditions at the 

time.
48

 

It may be noted that the detailed Agenda note to the 37
th

 GST 

Council meeting in which this restriction was imposed highlights 

declining revenue collection as a key factor behind implementing Rule 

36(4). 

  Even though most of these issues will get addressed 

in the new return system, considering the concerns regarding 

declining revenue collection from GST, it is felt necessary to 

put in place a mechanism to curb such wrongful availment of 

credit. Accordingly, it is proposed that reasonable restriction 

may be imposed on self-assessed input tax credit availed in 

FORM GSTR-3B in respect of those invoices, the details of 

which have not been uploaded by the supplier as required 

under sub-section (1) of section 37 of the CGST Act i.e. which 

is not reflected in FORM GSTR-2A. This will also encourage 

filing of FORM GSTR-1 by suppliers thus bridging the gap in 

the tax payable as per supplier declaration in FORM GSTR-1 

and the credit availed by the recipient in FORM GSTR-3B.
 49

 

 

From the above it seems that, Rule 36(4) aims to artificially inflate 

the tax-collection figures by putting restrictions on availing credit which 

was otherwise legally available to the recipients merely by citing that few 

instances of frauds/wrongful availment of credit have come into light.  

Further, Rule 36(4) does not prevent the mischief it is intended to 

prevent, i.e., fraud/wrongful availment of credit, as the restriction has to be 

followed by the tax-payers on self-assessment basis instead of being 

automatically imposed from the portal.  

                                                           
48
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(f) An enactment be reasonable must satisfy the test of reasonableness also 

with regard to its procedural aspects.
50

 

 In this regard, Rule 36(4) has several short-comings – 

i) The burden of implementation of Rule 36(4), and indirectly, the 

entire matching mechanism, is on the recipient. Forcing the recipient to 

reconcile the invoices at extra time and cost, where even the Common 

Portal is unable to do so is unreasonable. 

ii) The data reflected in GSTR-2A available on the Common Portal 

is not time-stamped. Further, on due date of filing of FORM GSTR-1, the 

Common Portal is usually unable to handle the volume of taxpayers filing 

the returns. Therefore, the clarification by the Circular that ITC should be 

calculated as per the GSTR-2A data available on the due date of filing of 

FORM GSTR-1 under sub-section (1) of section 37 is unreasonable. 

iii) Further, in case of quarterly filers of GSTR-1, the State is 

collecting the taxes on the monthly basis, but under Rule 36(4), the ITC of 

the same would be available to the recipient only after the end of the 

quarter. 

(g) While determining the reasonableness of a restriction imposed on any 

fundamental right, the Courts have, to decide the point for themselves, 

and any opinion expressed by the Legislature thereon is hardly 

relevant.
51
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(h) Reasonableness of a restriction imposed upon a fundamental right has 

to be judged in the context of the scheme of an Act and not 

territorially.
52

 

One of the major legislative intents behind the introduction of GST 

was to reduce the multiplicity of indirect taxes and ensure a seamless flow 

of credit is available to the recipients to remove cascading of taxes and 

reduce cost of production and inflation.
53

 

Rule 36(4) goes against the very spirit of ensuring seamless 

availability of ITC to the recipient. 

From the above analysis, it may be seen that Rule 36(4) falls short 

on multiple criteria that are used to judge the reasonableness of a 

restriction. 

B. Right to Equality 

Article 14 of the Constitution of India provides that the State shall 

not deny to any person equality before the law or the equal protection of 

the laws within the territory of India.
54

 

It may be noted that the percentage of mismatch between the credit 

availed in GSTR-3B and the Credit reflected in GSTR-2A of the taxpayer 

is not uniform across different categories of taxpayers.
55

 The following 

data set shows that the maximum unmatched credit is in the bracket of 

taxpayers having turnover between 10 crores and 25 crores.   
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Table 1: Percentage of Mismatched ITC between GSTR-3B and GSTR-2A56 

 

Further, Rule 36(4) does not distinguish between the bona fide 

cases where a mismatch is due to any act/omission of the supplier and 

mala fide cases where bogus/fraudulent credits are sought to be claimed 

through collusion between supplier and recipient.
57

 

Painting all recipients with the same brush without even 

substantiation of mens rea and putting in a blanket restriction on all 

taxpayers, where data analytics can help in pinpointing fraudulent 

taxpayers, is treating the innocent and the guilty as equally guilty and is in 

violation of Article 14 of the Constitution.  

Further, similar provisions on disallowance of ITC on the default 

of the selling dealer in depositing tax under the Delhi VAT Act have been 

held to be violative of Article 14 in the case of Arise India Limited.
58

 The 

Special Leave Petition filed by the Revenue against the same has also been 

dismissed by the Hon‘ble Supreme Court.  
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57
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Year\

Turnover

0-20 

Lacs

20 Lacs - 

50 Lacs

50 Lacs - 

1 Crore

1 Crore - 

1.5 Crore

1.5 Crore - 

2 Crore

2 Crore - 

5 Crore

5 Crore - 

10 Crore

10 Crore - 

25 Crore

25 Crore - 

50 Crore

50 Crore - 

100 

Crore

Above 

100 

Crore

17-18 2 23 2 1 1 3 3 49 3 3 11

18-19 3 2 3 2 2 6 6 22 8 8 38
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IV. OTHER ISSUES REGARDING LEGAL VALIDITY OF RULE 

36(4) 

A. Can a Restriction on ITC on a Cumulative Basis be imposed 

under Section 16(1)? 

It may be noted that in terms of Section 16(1) such ―restrictions‖ 

have to be qua the ITC charged on ―any‖ supply. Considering that the 

other conditions and restrictions for claiming ITC provided under Section 

16 and Rule 36 are related to individually identifiable supplies (possession 

of invoice, invoice to contain specific details, tax paid on such invoice, 

suppliers received against such invoice), it is a valid contention that 

whether Section 16(1) grants the authority to impose restrictions on the 

cumulative value of ITC charged on all the supplies or it merely permits 

imposition of restriction only qua the tax charged on a particular supply.
 59

 

B. Section 43A is yet to be notified 

Section 43A of the CGST Act provides for a similar restriction in 

respect of availment of ITC beyond 20% of the ITC reflected in the 

returns of the purchaser.
60

 However, the same has not been notified yet. 

If the same restriction could have been imposed under Section 

16(1), there was no need to insert such a provision under Section 43A. 

Hence, unless Sec. 43A is notified, Rule 36(4) cannot be made to restrict 

the ITC in such manner.
61
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C. Lack of Proper Machinery 

The legal validity of a law can be bought into question on the 

grounds that it lacks proper machinery for its implementation.
62

 

Putting the onus of implementation of Rule 36(4) entirely on the 

taxpayer, not ensuring availability of time-stamped GSTR-2A data, not 

providing a mechanism to track entries which are subsequently updated in 

GSTR-2A in previous months and not devising a mechanism to ensure 

monthly reflection of purchases made from quarterly filers are some of the 

areas which create a bottleneck in the implementation of Rule 36(4).  

D. The Doctrine of Lex Non Cogit ad Impossibila  

‗Lex Non Cogit ad impossibilia‘ is an age-old maxim meaning that 

the law does not compel one to do that which one cannot possibly 

perform. Where the law creates a duty or charge and the party is disabled 

to perform it, without any default in him and has no remedy over it, there 

the law will in general excuse him.
63

 

It is impossible for the recipient to ensure that his supplier files his 

GST returns on time and that too with the correct details. Further, the 

reconciliation work would involve monthly as well as year-to-date 

reconciliations which would only add to the cost of the compliance for the 

recipient. Therefore, Rule 36(4) penalises the bona fide recipient without 

any default on his part and without any remedy over such defaults made 

by his supplier.  
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V. RELAXATION IN RULE 36(4) ON ACCOUNT OF COVID-19 

In the 39th GST Council Meeting held on 14
th

 March, 2019, it was 

decided that the existing system of furnishing FORM GSTR-1 & FORM 

GSTR-3B shall continue till September, 2020. 

Further, due to wide spread of the COVID-19 pandemic, a proviso 

has been inserted in the Rule 36(4) vide notification No. 30/2020 - Central 

Tax, dated 03.04.2020, to provide that the said condition shall apply 

cumulatively for the period February, March, April, May, June, July and 

August, 2020 and that the return in FORM GSTR-3B for the tax period of 

September, 2020 shall be furnished with cumulative adjustment of input 

tax credit for the said months in accordance with the condition under Rule 

36(4). 

VI. CONCLUSION 

Although, Rule 36(4) aims to curb fraudulent availment of ITC, it 

also imposes an unreasonable restriction on the bona fide and compliant 

taxpayers which is subject to challenge in the courts of law on the grounds 

of being in violation of Articles 19 and 14 of the Constitution of India. 

Rule 36(4) would create more problems for the legitimate 

taxpayers due to issuance of mismatch notices in bulk and is a classic 

example of missing the woods for the trees in order to catch a few errant 

taxpayers.  

When adequate checks and balances have already been provided 

under the CGST Act, implementing of such restrictions could have been 

deferred until the New Returns under GST become operational as they 
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have the machinery mechanism to implement this restriction in a hassle-

free manner for taxpayers.  

With the relaxation provided under Rule 36(4) due to COVID-19 

pandemic coinciding with the deferred due date for implementation of the 

New Returns under GST, one can say that Rule 36(4) has been deferred, to 

some extent, with a one-time adjustment allowed in September, 2020 

before transitioning to the New Returns under GST.     
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The service tax regime has had its fair share of the trickledown effect in Goods 

and Services Tax (GST) laws. One of them, which has considerably been in 

question since its inception is, the levy of service tax on ocean freight in case 

goods are imported on a Cost Insurance Freight (CIF) basis. In a CIF contract, the 

freight component is included in the value of imported goods. However, where a 

foreign shipping line is engaged by the foreign supplier, the said amount is paid 

by the foreign supplier outside the country. Through notifications and 

amendments, the revenue department brought such transactions under the 

purview of service tax by shifting the liability to pay tax on such ocean freight to 

the importer. This paper is an attempt to decipher the existing dichotomy in the 

levy of tax on ocean freight as addressed by the Gujarat High Court in the year 

2020. Part I of this paper examines the change in the taxability of ocean freight in 

the service tax regime and its spill-over effects on the GST regime. Part II 

discusses the recent landmark judgments of the Gujarat High Court in 2019-2020, 

holding the levy on ocean freight as unconstitutional and ultra-vires the IGST 

Act, 2017 as well as Finance Act, 1994.  Part III suggests a way forward by 

analysing the effect and implications of these judgments on the importers, among 

other stakeholders.  Part IV throws light upon other such levies that have created 

an incidence of unnecessary tax burden through a legal fiction. Finally, Part V 

concludes by summarizing the views of the authors on the obvious dichotomy of 

dual levies. 
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In 2017, to improve the ease of doing business in India, the 

Government of India subsumed numerous State and Central taxes into the 

Goods and Services Tax (GST). This ―One-Nation-One Tax‖ policy was 

the largest tax reform since independence, and therefore, was bound to be 

disruptive. At the same time, the promise of a simpler and more tax payer-

friendly reform instilled hope. The Government has, since then, walked a 

tight rope in terms of implementation of the GST in a manner that meets 

the expectations of the consumer, the industry, and the Government itself.  

I. EVOLUTION OF LEVY FROM SERVICE TAX TO GST 

Service Tax was implemented in India for the first time through 

Chapter V of the Finance Act, 1994 (hereinafter ‗Finance Act‘). Since July 

2012, service tax was levied on all services provided by a taxable person 

in the taxable territory of India at the rate of 14%. However, certain 

services, listed in Section 66D of the Finance Act, were outside the ambit 

of Service Tax. Section 66D(p)(ii) exempted services provided for 

transportation of goods by an aircraft or vessel from a place outside India 

up to the customs station of clearance in India. Therefore, this provision 

exempted ocean freight from the levy of Service Tax.  

At this juncture, it is imperative to note the common shipping 

terms associated with ocean freight. In international trade, the transport of 

goods takes place as per the INCOTERMS. INCOTERMS are 

standardized shipping terms, defined by International Chamber of 

Commerce that apportions the costs and liabilities of international 

shipping between buyers and sellers.
1
 Two of the most commonly used 
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INCOTERMS are CIF and FOB. While in a CIF contract, the seller is 

obligated to contract and arrange for transportation of goods, in a FOB 

contract, the buyer is obligated to arrange for his own transportation of 

goods. 

With effect from 1
st
 June 2016, Section 66D(p)(ii) of the Finance 

Act was omitted vide Finance Act, 2016. As a result, service of ocean 

freight was no longer exempt from service tax. However, the Mega 

Exemption Notification in Entry 34 exempted services provided by a 

person in a non-taxable territory to a person in the non-taxable territory.
2
  

This entry created a peculiar situation. The table below explores 

the taxability in various cases: 

Service 

Provider  

Service Recipient  Taxability  

Indian Shipper Indian Importer (i.e. FOB 

Contract) 

Service Provider in Forward 

Charge 

Indian Shipper  Exporter in non-taxable 

territory (i.e. CIF 

Contract) 

Service Provider in Forward 

Charge  

Foreign 

Shipper  

Indian Importer (i.e. FOB 

Contract)  

Indian Importer under 

Reverse Charge Mechanism 

Foreign 

Shipper  

Exporter in non-taxable 

territory (i.e. CIF 

Contract)  

Exempt as per Mega 

Exemption Notification 
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 Notification No. 25/2012-ST (June 20, 2012). 
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Due to this entry, ocean freight in cases on import of goods on CIF 

basis, where the shipper is located in the non-taxable territory was exempt. 

However, FOB contracts were leviable with service tax. To overcome this 

inequality, the Government vide notification
3
 amended Entry 34 of the 

Mega Exemption Notification and deleted the exemption. However, as the 

provider and the recipient of service are both located outside India, the 

liability to pay service tax was upon the master of the vessel or its agent in 

India as per Rule 2(1)(d)(EEC) Service Tax Rules, 1994.  

On 13
th

 April, 2017, the Government issued two notifications.
4
 

First notification amended the Reverse Charge Notification
5
 by 

substituting Explanation-V, which states that it is the importer, as defined 

under Section 2(26) of the Customs Act, 1962, who is liable to pay service 

tax for service of transportation of goods from outside India to India 

provided by person in a non-taxable territory to a person in a non-taxable 

territory. Second notification amended Rule 2(1)(d)(EEC) and imposed 

liability on the importer as defined under the Customs Act, 1962 to pay 

tax. Furthermore, Rule 6(7CA) of the Service Tax Rules was amended to 

provide the option to pay service tax on ocean freight at 1.4% of the CIF 

value of imported goods. Thus, the added effect of these notifications was 

that in case of CIF contracts for import, the importer was liable to pay 

Service Tax on ocean freight. 

On 1
st
 July, 2017, India saw a regime shift to GST. Under the new 

Central Goods and Services Tax Act, 2017 (hereinafter ‗CGST Act‘) and 

                                                           
3
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4
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the Integrated Goods and Services Tax Act, 2017 (hereinafter ‗IGST Act‘) 

ocean freight remained taxable. On 28
th

 June, 2017, the Government 

notified that ocean freight service is taxable at the rate of 5%, including 

services provided or agreed to be provided by a person located in a non-

taxable territory to a person located in a non-taxable territory.
6
 Further, the 

importer under Section 2(26) of the Customs Act, 1962 was made liable to 

pay IGST on ocean freight.
7
  

 

A table delineating the evolution of the levy is mentioned below: 

UPTO 21.01.2017 

Type Person 

Paying 

Freight 

Location 

of Shipper 

Location 

of person 

paying 

freight 

Tx./Non 

Tx. 

Person 

liable to 

pay 

Service 

Tax 

FOB Importer India India Taxable Shipper 

FOB Importer Outside 

India 

India  Taxable Importer 

CNF/CIF Exporter India Outside 

India 

Taxable Shipper 

CNF/CIF Exporter Outside 

India 

Outside 

India 

Non 

Taxable 

N/a 

From 22.02.2017 to 22.04.2017 
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 Notification No. 8/2017-Integrated Tax (Rate) (June 28, 2017), entry 9. 

7
 Notification No. 10/2017-Integrated Tax (Rate) (June 28, 2017). 
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Type Person 

Paying 

Freight 

Location 

of Shipper 

Location 

of person 

paying 

freight 

Tx./Non 

Tx. 

Person 

liable to 

pay 

Service 

Tax 

FOB Importer India India Taxable Shipper 

FOB Importer Outside 

India 

India  Taxable Importer 

CNF/CIF Exporter India Outside 

India 

Taxable Shipper 

CNF/CIF Exporter Outside 

India 

Outside 

India 

Taxable Agent of 

Shipper 

From 23.04.2017 

FOB Importer India India Taxable Shipper 

FOB Importer Outside 

India 

India  Taxable Importer 

CNF/CIF Exporter India Outside 

India 

Taxable Shipper 

CNF/CIF Exporter Outside 

India 

Outside 

India 

Taxable Importer 

 

Such a mechanism of levy of service tax and GST on ocean freight 

caused various problems within the industry. As a result, two petitions 
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were filed in the Gujarat High Court. This paper shall deliberate upon the 

judgements in the cases of Sal Steel
8
 and Mohit Minerals

9
 in Part II.  

II. ANALYSIS OF THE HIGH COURT JUDGEMENTS 

The Gujarat High Court first faced the issue of tax on ocean freight 

in the case of Sal Steel in which the levy was challenged on the ground 

that the transaction between the exporter and carrier in a non-taxable 

territory cannot be taxed by the Central Government and further, no 

machinery or mechanism had been provided in the Finance Act and the 

rules made thereunder for the valuation of service.  

The court in its decision held that the levy is ultra vires on three 

major grounds:  

A. No Power to Tax Extra-Territorial Events 

The court observed the scheme of Chapter V of the Finance Act and 

stated that the Finance Act does not empower the Central Government to 

levy Service Tax on extra-territorial events.  

Service is defined to be any activity carried out by a person for 

another for a consideration.
10

 This indicates that there are only two parties 

that are involved in a transaction, viz., the service provider and the service 

recipient. No third party levy is envisaged in the meaning of ‗service‘.  

                                                           
8
 SAL Steel v. Union of India, Spl. Civ. App. No. 20785/2018 (Guj. H.C.). 

9
 Mohit Minerals v. Union of India, 2020 [33] G.S.T.L. 321 (Guj. H.C.). 

10
 Finance Act, 1944, Acts of Parliament, No. 32, 1944, § 65B(44) [hereinafter Finance 

Act, 1994]. 
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Further, service tax is levied on the value of services provided or 

agreed to be provided in the taxable territory.
11

 ‘Taxable Territory‘ means 

the whole of India, except the state of Jammu and Kashmir.
12

 

Thus, it seems to be the legislative intention that the application of 

provisions of service tax shall be limited to the taxable territory of India. 

In addition, a Constitution Bench of the Supreme Court in GVK Industries 

Ltd. v. Income Tax Officer
13

 held that the executive having delegated 

powers under any Act of the Parliament does not possess any jurisdiction 

to make rules beyond the scope of the powers envisaged within the Act. 

Furthermore, section 65B(44) only contemplates service between two 

parties, i.e., to be flowing from a provider to a recipient for a 

consideration.  

B. Strict Interpretation of the Charging Section  

As the charging provision, Section 66, states that service tax shall 

be levied on the value of taxable services, the Indian importer cannot be 

charged with service tax because he is importing goods and not services. 

The court observed that the Indian importer who is importing goods on 

CIF basis pays a lump-sum amount for the goods. Further, as the exporter 

is obliged to arrange and contract for transport of goods, the importer is 

simply a recipient of goods and not services.  

The charging provision, section 66, needs to be interpreted 

strictly. The court observed that, unless a person is brought within the 

                                                           
11

 Id., § 66B. 
12

 Finance Act, 1994, §§ 65B(52) and 64(1). 
13

 GVK Industries ltd. v. Income Tax Officer, 2017 (48) STR 177 (SC). 
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ambit of the charging section in clear terms, no tax liability can be affixed 

on him.
14

 

C. No Machinery for Valuation 

Lastly, the court stated that there is no valid mechanism for the 

valuation of the service. To overcome this infirmity, the Central 

Government inserted Rule 6(7CA) which provided an option of valuation 

of the service of transportation of goods at 1.4% CIF value. It was 

observed that Section 94 of the Finance Act does not grant the 

Government the power to make rules for valuation of services, and hence, 

Rule 6(7CA) is ultra vires due to excessive delegation of legislation.  

As a result the High Court held Notification No. 15/2017-ST and 

Notification No. 16/2017-ST as ultra vires Sections 64, 66B, 67 and 94 of 

the Finance Act.  

In January 2020, the Gujarat High Court gave the decision in 

Mohit Minerals v. Union of India,
15

 concerning levy of IGST on ocean 

freight. Government notified that IGST at the rate of 5% is leviable on 

ocean freight
16

 and is payable by the importer in reverse charge 

mechanism.
17

 The court after a detailed deliberation held that under the 

IGST Act, no tax is leviable on ocean freight for imports on CIF basis and 

the impugned notifications are ultra vires the IGST Act. 

The court made the following observations while holding the levy to 

be ultra vires:  

                                                           
14

 Surat-I v. Patel Vishnubhai Kantilal & Co., 2012 (28) STR 113 (Guj. H.C.). 
15

 Mohit Minerals v. Union of India 2020, [33] G.S.T.L. 321. 
16

 Notification No. 8/2017-Integrated Tax (Rate) (June 28, 2017). 
17

 Notification No. 10/2017-Integrated Tax (Rate) (June 28, 2017). 
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(a) Not Recipients of Supply: The court observed that Section 5(3) of 

the IGST Act permits collection of tax in reverse charge 

mechanism for certain specified categories of goods. The liability 

to pay tax on the supply of services shall be upon the supplier and 

in certain circumstances, the recipient. Thus, it was interpreted that 

a person who is neither a suppler nor a recipient cannot be required 

to pay tax under IGST Act.  

In a CIF contract, the exporter is obligated to arrange and 

contract for the transport of goods to the importer. Thus, the 

importer is neither a supplier nor a recipient of service of ocean 

freight, and cannot be made liable for payment of tax under the 

IGST Act. 

(b) No mechanism for determination of time of supply: The court 

perused Section 13 of the IGST Act which contemplates the time 

when the liability to pay tax arises. In cases where tax is liable to 

be paid in reverse charge, the time of supply of services is the date 

of payment in the books of accounts of the recipient or the date on 

which the payment is debited in his bank account, whichever is 

earlier, or 60 days after the issue of invoice.
18

 

The earliest time of supply of service, in case of reverse 

charge mechanism, is the date of payment in the books of account 

of the recipient. In a CIF contract the recipient of the ocean freight 

service is the exporter. The Indian importer cannot determine the 

date of payment in the books of the exporter. Furthermore, the 

                                                           
18

 Integrated Goods and Services Tax Act, 2017, No. 13, Acts of Parliament, 2017, § 

13(3) [hereinafter IGST Act]. 
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proviso to section 13(3)(b) provides a residuary manner of 

determination of time of supply, viz., the date of entry in the books 

of account of the recipient of supply. Again, it would be 

impossible for the Indian Importer to determine such a date in case 

import of goods is in CIF basis.  

(c) Value of Ocean Freight cannot be Determined: As per section 15 

of the CGST Act, the value of supply of service for levy of tax is 

the transaction value actually paid. When import is done on the 

CIF basis, the Indian Importer pays a lump-sum amount to the 

Exporter. The Exporter is liable to arrange and contract for the 

transport of goods. It is impossible for the Indian Importer to 

determine the value actually paid by the Exporter. 

(d) Dual Levy: Section 5(1) of the IGST Act read with Section 3(7) of 

the Customs Tariff Act, 1975 provides for levy and collection of 

IGST on import of goods. When importing on the CIF basis, the 

importer discharges relevant customs duty and IGST on the freight 

component of the CIF value. However, the impugned notifications 

levy IGST on ocean freight again, after the importer has already 

paid IGST on the freight component of the CIF value. Such double 

taxation is not permissible. The Supreme Court affirmed the order 

of the tribunal in the case of United Shippers v. CCE,
19

 wherein 

dual levy on barge charges was held to be unconstitutional.  

Thus, the High Court held the impugned notifications to be ultra 

vires of the IGST Act. Both the judgements of the Gujarat High Court 

                                                           
19

 United Shippers v. CCE, 2015 (37) STR 2043(T). 
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settled a key issue in the GST regime. The implications of the judgement 

are discussed in Part III of the paper.  

III. A WAY FORWARD 

The orders passed in Sal Steel and Mohit Minerals have led to 

various confusions. The three major points of concern according to the 

authors are addressed as below:  

a) Extra territorial application of the Gujarat High Court judgment. 

b) The modus operandi of the Revenue Department in addressing the 

concerns of tax-payers with reference to the availability of Input 

Tax Credit (hereinafter ‗ITC‘) on such supply and/or the refund of 

such tax paid. 

c) What is the nature of refund of such service tax paid as an ultra 

vires levy? Whether such a refund has to fulfil the requirements of 

Section 11B of Central Excise Act, 1944. Will the treatment be 

identical for GST? 

A. Extra-territorial Applicability of High Court Orders 

It is a settled position that the decisions of a High Court cannot be 

used as binding precedents on other High Courts, by virtue of Article 226 

of the Constitution of India, 1950. The holy regalia of writs in the country, 

i.e., Article 226 empowers the High Courts to issue orders/writs/directions 

to any person or authority under its territorial jurisdiction and that such 

powers can only be exercised within such territory.  

However, these judgements of the Gujarat High Court provide 

room to analyse whether due to the large scale impact of the levy, the 
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decision of the High Court can be applied in the jurisdictions of other 

High Courts? 

In this regard, reliance may be placed upon the Supreme Court 

decision of Kusum Ingots
20

, whose obiter dictum has been relied upon by 

various High Courts: 

  An order passed on writ petition questioning the 

constitutionality of a Parliamentary Act whether interim or 

final keeping in view the provisions contained in Clause (2) 

of Article 226 of the Constitution of India, will have effect 

throughout the territory of India subject of course to the 

applicability of the Act. 

 

The question for consideration here is whether such an obiter, 

which deviates from Article 226 of the Constitution of India, is good law? 

And if so, does it preclude High Courts from deciding upon the 

constitutionality of such a Parliamentary Act? 

Article 141 provides that law declared by Supreme Court shall be 

binding on all the courts in India.
21

 An obiter dictum is also entitled to 

considerable weight
22

 and it is expected to be followed and obeyed.
23

 

Therefore, one may speculate that such an obiter dictum may bind the 

High Courts, if there is absence of any direct pronouncement by the 

Supreme Court on the legal issue addressed in the obiter.
24

 Since there are 

no direct pronouncements on this legal issue the principle laid down by the 

obiter dictum of Kusum Ingots will be good in law.  

                                                           
20

 Kusum Ingots & Alloys Ltd. v. Union of India, (2004) 6 SCC 254. 
21

 INDIA CONST. art. 141. 
22

 CIT Hyderabad, Deccan v. Vazir Sultan, AIR 1959 SC 814. 
23

 Sarwan Singh Lamba v. Union of India, (1995) 4 SCC 546. 
24

 Oriental Insurance Co. Ltd. v. Meena Variyal, (2007) 5 SCC 428. 
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The High Courts have followed this principle in various cases
25

 

wherein a High Court decided on the constitutionality of a central 

legislation and the other High Courts relied on such orders to decide the 

cases harmoniously. The High Courts have adopted the obiter of Kusum 

Ingots and it has been recognised by the Supreme Court.
26

 

Therefore, orders under Mohit Minerals & Sal Steel shall stand 

applicable to the whole of India. It is to be kept in mind that the obiter of 

Kusum Ignots has been academically criticized. In the event of a specific 

pronouncement in the future, the legal position might change. However, as 

this obiter has been followed in a plethora of cases, discussed above, this 

position constitutes the law of the land at present. The department may 

always dispute this view by stating that such orders are not applicable in 

their jurisdictions. But the abovementioned cases tell a different story and 

provide an alternative to avoid a non-uniform treatment of taxpayers 

belonging to different jurisdictions. 

B. Refund of Levy of Tax on Ocean Freight under Service Tax and 

GST 

Since the levy of tax on ocean freight is held to be ultra vires, the 

analysis of its aftermath ought to include a plan of action for those 

importers who have already paid the tax on ocean freight. Thus, the 

                                                           
25

 Partha Protim Datta v. Union of India, 2016 SCC OnLine Cal 8511; Durgapur Steel 

Town Cable TV Operators' Association v. Union of India, 2016 SCC OnLine Cal 3025; 

Saumya Ann Thomas v. Union of India, 2010 (1) KLJ 449; Shiv Kumar v. Union of 

India, AIR 2014 (Kant) 73. 
26

All India Jamiatul Quresh Action Committee v. Union of India, W.P. (C) No. 422/2017 

(SC). 
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deliberation that follows shall address the remaining concerns as 

previously raised in this part. 

Earlier, ITC was available to the importers as they were the 

recipient of supply of service. Therefore, suppliers who were engaged in: 

a) exclusive supply of taxable goods or services or both, were in 

receipt of full ITC 

b) supply of both taxable and non-taxable or exempted goods or 

services or both, were in receipt of ITC attributable to such taxable 

supplies; and  

c) exempted supply of goods or services or both, were in receipt of no 

ITC. 

Hence, the importers who did not receive full ITC for non-taxable 

or exempt supply of goods or services or both shall be refunded the 

amount of tax paid for ocean freight as the state should not retain any 

amount which should not have been collected in the first place. 

But, how is such a refund to be claimed? In this regard, Section 83 

of the Finance Act
27

 read with Section 11B of the Central Excise Act, 

1944,
28

 provide a mechanism for refund of service tax. The pre-requisites 

of a refund to an applicant under Section 11B are:  

a) Such an application shall be made within the special limitation 

period as prescribed in the statute (i.e. one year);
 29

 and 

b) The incidence of tax must not have been passed to any other 

person by the tax payer.
30

 

                                                           
27

 Finance Act, 1994, § 83. 
28

 Central Excise Act, 1944, No. 1, Acts of Imperial Legislature, 1944, § 11B.  
29

 Id., § 11B(1). 
30

 Id., § 11B(2). 
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However, whether a levy declared as ultra vires by a court order or 

decree is covered by the mechanism of refund as per Section 11B? This 

question was answered by the Supreme Court in 1996, in the case of 

Mafatlal Industries v. Union of India.
31

 The majority decision of the nine-

judge bench held that an unconstitutional levy is outside the scope of the 

impugned statute and therefore, the remedy shall also fall outside the 

purview of the statute. Therefore, in cases as above, an assessee may file a 

writ petition under Article 226 or a civil suit under Section 72 of the 

Contracts Act, 1872 as per the appropriate limitation (Section 17 of 

Limitation Act, 1963). This case does not only interpret the limitation 

strictly but also solidifies the role of doctrine of unjust enrichment in the 

refund mechanism.  

 In his majority opinion, J. Reddy states that the test of unjust 

enrichment is an equitable principle that must be followed with or without 

any legal recognition. The reason behind such an approach by the court is 

purely economic, and thus, if any incidence of tax is passed on to another 

person by the tax-payer, he is in no position to claim a refund as he has not 

borne the loss or burden of such levy. Therefore, even though the levy is 

declared ultra vires, the court while granting refund ought to test the 

transaction on the touchstone of principles of unjust enrichment. 

The above principles have been followed by the courts, tribunals 

and adjudicating authorities with complete dedication in SRF Ltd. v. 

Assistant Collector of Central Excise, Trichy,
32

 and Casa Grande Co-

                                                           
31

 Mafatlal Industries v. Union of India, (1997) 5 SCC 536. 
32

 SRF Ltd. v. Assistant Collector of Central Excise, Trichy, AIR 2002 SC 98. 
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Operative Housing v. Commissioner of CGST.
33

 Similarly, in another case, 

the limitation under Section 11B did not apply when the levy is invalid.
34

  

Furthermore, the power of a High Court to adjudicate over a writ 

petition filed for refund of an unconstitutional levy of tax was reinforced 

by the Punjab & Haryana High Court in Idea Cellular v. Union of India.
35

 

The court held that when a levy is rendered void ab initio, and when there 

is no mechanism for remedy in the impugned statute, then the court can 

exercise its power under Article 226 subject to the test of unjust 

enrichment. 

Therefore, upon perusal of the above decisions, it seems that the 

only remedy available with the importer is to either file a writ petition or a 

civil suit. However, the burden of proof to show that the incidence of tax 

was not passed and that he qualifies the test of unjust enrichment is on the 

petitioner. For this purpose, the limitation period under Section 11B shall 

not be applicable on refund of an unconstitutional levy. 

Finally, it is observed that the refund mechanism under GST is 

pari materia to Central Excise and thus, the principles stated under 

Mafatlal Industries
 
will be squarely applicable in the case of IGST as well. 

IV.  OTHER LEVIES 

Parts I, II, and III of this paper have addressed the complete life 

cycle of the levy on ocean freight, including its origin, controversial 

journey, and its ‗burial‘ on account of its unconstitutionality. However, the 

                                                           
33

 Casa Grande Co-Operative Housing v. Commissioner of CGST, 2019 [29] G.S.T.L. 

349. 
34

 Geojit Bnp Paribas Financial Services Ltd. v. C.C.E., Customs. & S.T., Kochi 2015 

(39) S.T.R. 706 (Ker). 
35

 Idea Cellular v. Union of India, 2016 [42] S.T.R. 823 (P&H). 
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fiscal regime in India is driven by various principles such as progression, 

buoyancy, unjust enrichment, welfare etc. These principles are socio-

economic in their stature. There are other levies in the new GST regime 

that are complex and problematic.  

The only justification given by the Ministries given in respect of 

such levies is that there was a need to level the playing field of the 

markets, or in some cases, that such levies are a result of the legal fiction 

created by the statute in order to clarify complex economic transactions of 

the market. In any case, collection of tax by a state should not come at the 

cost of exploitation of its tax payers.  

A. Cross Border B2C OIDAR Services 

The Online Information & Database Access Retrieval (OIDAR) 

services supplied by a supplier located outside the taxable territory of 

India to a recipient in India were initially made taxable in in the year 2016 

by virtue of a collection of Notifications,
36

 that resulted in amending of the 

Place of Provision of Service Rules, 2012 to incorporate that in the 

aforementioned cases the place of supply of services shall be the location 

of the recipient. 

However, the taxable treatment for the above set of services 

depends upon the category of recipient of services as follows: 

a) Non- taxable Online recipient: Tax payable on forward charge by 

the supplier;
37

 

                                                           
36

 Notification Nos. 46/2016-ST to 50/2016-ST (Nov. 09, 2016). 
37

 Notification No. 48/2016- ST (Nov. 09, 2016). 
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b) Registered persons: Tax payable on reverse charge by the recipient 

of services.
38

 

Therefore, a supplier in a non-taxable territory liable to pay tax had 

to register under Service Tax and pay the tax in forward charge. It is 

submitted that GST laws continued to tax
39

 these services under the IGST 

Act by providing that the place of supply of such services is the location of 

the recipient.
40

 Further, this payment mandates the supplier to take a 

simplified registration under GST.
41

 

As discussed in Mohit Minerals and Sal Steel, the levy of tax on 

ocean freight component of a CIF contract is an extra-territorial 

application of GST laws and the Finance Act. Although, the place of 

supply for cross-border B2C OIDAR services has been fixed by deeming 

fiction as inside India, but the statute cannot go beyond its scope and make 

a person outside the taxable territory of India liable to pay tax in forward 

charge for services provided to Non-Taxable Online Recipients which is 

different from the taxability of services provided to registered persons 

based on reverse charge mechanism.
42

  

Such a levy not only creates a compulsion on an otherwise non-

taxable person but it does so by an extra- territorial application of 

legislative power. 

                                                           
38

 Id. 
39

 IGST Act, §§ 5 and 14(1). 
40

 Id., § 13(12).  
41

 Id., § 14(2). 
42

 Notification No. 10/2017-ITR (June 28, 2017), entry 1. 
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B. Services Directly in Relation to Immovable Properties 

Services directly in relation to immovable property provided by a 

supplier in non-taxable territory to a recipient in taxable territory have also 

been litigious under GST. These services are taxable as per Notification 

No. 10/2017-ITR on a reverse charge basis. However, the provisions of 

GST for place of supply provide: 

  Place of supply of services supplied directly in 

relation to an immovable property, including services supplied 

in this regard by experts and estate agents, supply of 

accommodation by a hotel, inn, guest house, club or campsite, 

by whatever name called, grant of rights to use immovable 

property, services for carrying out or co-ordination of 

construction work, including that of architects or interior 

decorators, shall be the place where the immovable property is 

located or intended to be located.
43

 

 

Therefore, the above corollary creates a contradiction between the 

statute and the relevant notification. In order to ascertain the taxability of 

these services, they shall have to be classified either as inter-state
44

 or 

intra-state
45

 supply to be covered under the scope of supply as per GST.  

As per Section 7(4), services imported in territory of India shall be 

treated as in the course of inter-state trade or commerce.
46

 However, there 

are three pre-requisites for import of services: ―(i) the supplier is located 

outside India; (ii) the recipient is located in India; and (iii) the place of 

supply of service is in India‖.
47

 

                                                           
43

 IGST Act, 2017, § 13(4).  
44

 Id., § 7(4).  
45

 Id., § 8. 
46

 Id., § 7(4). 
47

 Id., § 2(11).  
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For instance, consider, a supplier located outside India is providing 

services in relation to accommodation to a recipient in India and the 

location of immovable property is outside India, i.e., the place of supply is 

the location of an immovable property, i.e., outside India. This case shall 

not qualify as an import of service and subsequently, shall not be covered 

under inter-state supply. Therefore, Section 5(1)
48

 shall not be applicable 

to such services, rendering the service outside the scope of IGST. 

As per section 8, the pre-requisite of an intra-state supply is that 

the location of the supplier and the recipient must be in the same state or 

territory. However, in the above example, the location of the supplier is 

outside India and recipient is in India. Therefore, it shall not qualify as an 

intra-state supply and shall be outside the scope of GST.  

However, at this juncture, Notification No. 10/2017-ITR may be 

referred to. This notification renders the above services liable to taxation 

under reverse charge without giving any attention to the place of supply of 

such transactions. Therefore, the respective entry of this notification is 

against the provisions of IGST Act.  

The purpose of the deliberation above is to highlight various other 

tax levies that are subject to excessive delegation of power or extra-

territorial application of laws by the Government. Therefore, the reasoning 

used by the Gujarat High Court in deciding Mohit Minerals and Sal Steel 

can be relied upon for testing the constitutionality of other levies in India‘s 

taxation regime. 

                                                           
48

 Id., § 5(1). 
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V. CONCLUSION 

The study of taxation laws usually begins with theories and canons 

of taxation. These principles paint an idealistic view of a fiscal paradigm. 

However, it is worthwhile to mention that every country has faced their 

respective fiscal challenges and seamless implementation of GST was one 

such challenge for India. During the initial time period, the major point of 

concern for a tax-payer was the applicable tax rates. However, with the 

passage of more than 2.5 years, this country has learned from its own 

mistakes. 

After pursuing the aforementioned levy in a great detail, it is safe 

to say that, there is no straitjacket legislative drafting mechanism to 

produce an ideal law. However, it is crucial to realise and amend the errors 

as and when they become apparent. 

The judgements of the Gujarat High Court were widely celebrated 

by the industry, since many representations were made to the GST Council 

in this regard. However, this celebration was short lived as concerns still 

loom over this issue.  

Firstly, it is unclear whether other High Courts will interpret the 

matter similarly and agree with the Gujarat High Court. In case where 

deviating opinions are pronounced, the existing in the industry will pave 

way to hysteria. It is also unclear whether the Government will prefer an 

appeal in the Supreme Court and pray for a stay on the Gujarat High Court 

judgements.  

Secondly, the Government needs to notify a mechanism for refund 

of the IGST and Service Tax already paid by the importers for ocean 

freight. As discussed above, it is a settled principle that there cannot be 
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any levy without the authority of law and any tax so collected must be 

refunded. If the Government is not prompt in notifying a mechanism for 

refund, the importers would be forced to approach the High Court for 

directing the Government to initiate refund;  further increasing litigation 

on this matter.  

Thirdly, there is an apprehension that the Government may amend 

the provisions of the CGST Act, 2017 and the IGST Act, 2017 

retrospectively, so as to nullify the effect of these judgements. In that case, 

they will lose their significance. 

Finally, the tax-payer‘s future is at the mercy of various 

uncertainties revolving around ocean freight. Therefore, one can only hope 

for cooperation and prompt action on part of the Government in order to 

realise the gains of these judgments.  
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ABSTRACT 

 

Goods and Services Tax has unified the law pertaining to indirect taxes in India 

and has improved its position in the Ease of Doing Business Index, hence 

signifying the importance of this legislation. GST saw a controversial transition 

period wherein new challenges and queries in the provisions knocked the door of 

authorities every single day. One must not forget that there are still questions 

which need to be answered with respect to the scheme and implementation of 

GST. At this juncture, the provision of anti-profiteering comes into the picture. 

Anti-profiteering measure provided under Section 171 of Central Goods and 

Service Tax Act, 2017 is the epitome of the expression- ‗Consumer is the King‘, 

as also referred during the discussion on The Goods and Services Tax Bill, 2014 

in the Lower House. The provision codifies the doctrine of ‗unjust enrichment‘ by 

compelling the traders and suppliers to pass on the benefit accrued from the 

reduction in rate of GST or from the Input Tax Credit availed. However, the 

measure has its own blemishes and there are still some challenges in successful 

implementation of anti-profiteering measures under GST. The article firstly 

examines the need for the insertion of an anti-profiteering measure under the 

CGST Act along with highlighting the Australian and the Malaysian 

jurisprudence. It further discusses the establishment of the National Anti-

profiteering Authority with special reference to Chapter XV of the Central Goods 

and Services Tax Rules, 2017 (hereinafter ‗CGST Rules‘). The article then 

emphasizes on the challenges faced by traders, suppliers and companies by 

critically analysing the orders passed by the NAA. In conclusion, light has been 

thrown on the overall impact of the anti-profiteering measure and provide certain 

recommendations for efficient working of NAA. 
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I. INTRODUCTION 

In the era of a global economy, customer satisfaction is the focal 

point of every business. This comes up with various business strategies to 

provide stimulating benefits to the customer, in order to endure the stiff 

competition in the market. One such benefit provided to the customer is 

mandated by the Government under Section 171 of the Central Goods and 

Service Tax Act, 2017 (hereinafter ‗CGST Act‘), known as the anti-

profiteering measure which reads as follows: ―Any reduction in rate of tax 

on any supply of goods or services or the benefit of input tax credit shall 

be passed on to the recipient by way of commensurate reduction in 

prices‖.
1
  

However, this statutory obligation casted on the suppliers overrides 

with the zeal of the companies in accomplishing their business motive. It 

hampers the flexibility of the company to conduct their business affairs 

due to a superfluous burden on them to implement the mandate of Section 

171.
2
 In such circumstances, it becomes imperative to understand the 

objective sought to be achieved by anti-profiteering clause and the 

jurisprudential aspect relating to it. 

A. Objectives of the Anti-profiteering Measure 

The anti-profiteering measure is intended to protect the consumers 

against the excessive price charged by the suppliers and thus it is rightly 

                                                           
1
 Central Goods and Services Tax Act, 2017, No. 12, Acts of Parliament, 2017, § 171. 

2
 Pavithra R., Undue Profit Taken Care of: Anti-Profiteering in GST, 5 GNLU L. REV. 

201, 201 (2018). 
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called as a ―consumer protection measure‖.
3
 In addition, it ensures that 

price of the goods or services are under control and do not lead to 

inflation.
4
 

An illustration of the practices adopted by the suppliers after 

reduction in the Goods and Services Tax (hereinafter ‗GST‘) rate is 

presented herein for a better understanding of the new anti-profiteering 

provision- 

Goods supplied @ 

28% GST 

[1] 

Goods supplied @ 

15% GST (without 

increasing the Base 

Price) 

[2] 

Goods supplied @ 

15% GST (increasing 

the Base Price) 

[3] 

Base Price = Rs. 

10,000 [A] 

Base Price = Rs. 

10,000 [A] 

Base Price = Rs. 

11,131 [A] 

GST @ 28% = Rs. 

2,800 [B] 

GST @ 15% = Rs. 

1500 [B] 

GST @ 15% = Rs. 

1,669.65 [B] 

Selling Price = Rs. 

12,800 [C=A+B] 

Selling Price = Rs. 

11,500 [C=A+B] 

Selling Price = Rs. 

12,800 (round off) 

[C=A+B] 

 

Column 1 represents the supply made before the rate of reduction 

in GST, that is, 28%. The consumer while purchasing the goods has to pay 

Rs. 12, 800/- (inclusive of 28%GST). Whereas Column 2 represents the 

situation wherein the Government has reduced the GST rate from 28% to 

                                                           
3
 M.A. Maniyar, Anti-Profiteering Measure under the GST Laws, in GOODS AND 

SERVICES TAX MANUAL113 (Sathpal Puliani ed., 2017). 
4
 Id. 



2020]              CONSUMER IS THE KING: A CRITICAL ANALYSIS OF NAA              71 

15%, and selling price of the goods has been reduced by an amount of 

Rs.1, 300/- as compared to the selling price in Column 1. Next, Column 3 

depicts that the supplier has increased the base price of the commodity in 

such a way that the selling price of the goods remains the same despite 

there being a decrease in the GST rate.  

The above illustration explains how the suppliers exploit the 

consumers by not passing on the benefits of reduced tax rate and thereby 

inflating the price of the goods or services. The concept of profiteering is 

not new in India as it became a rampant practice amongst the suppliers 

even during the implementation of the Value Added Tax (hereinafter 

VAT).
5
 The same was also experienced by many countries where an 

increase in the value of goods and services was witnessed post the 

enactment of GST, in spite of tax credit mechanism available to the 

suppliers.
6
 

B. Jurisprudential Aspects of Anti-profiteering Measure 

The word ―profiteering‖ has a negative connotation in the sense 

that it means an act involving exceptional circumstances to reap the undue 

profits incurred.
7
 One must understand that the legislature has made the 

act of profiteering illegal, under Section 171 of the CGST Act, by making 

an extraordinary concession from Government‘s tax revenue to provide 

the consumers with the benefit of price reduction.
8
 Having said this, anti-

                                                           
5
 FAQs on Anti-Profiteering, CENTRAL BOARD OF INDIRECT TAXES AND CUSTOMS, 

https://www.cbic.gov.in/resources//htdocs-cbec/gst/Final-GST-FAQ-

31218.pdf;jsessionid=58E074E382392B297D58CC543CD8DEF4.  
6
 SUMIT MAJUMDER, KNOW YOUR GST- GST UNRAVELED 1010 (1st ed. 2017). 

7
 Islamic Academy of Education v. State of Karnataka, AIR 2003 SC 3724. 

8
 Sukhbir Rohilla v. Pyramid Infratech Pvt. Ltd., NAA Case No. 7/2018. 
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profiteering clause has a reflection of essential contract law principle- the 

doctrine of ‗unjust enrichment‘.
9
 It is based on the premise that undue 

enhancement of one party (supplier) must not happen at the cost of another 

party (consumer).
10

 

The concept of anti-profiteering can also be related to the ideology 

of ―Socialism‖ as imbibed under the Preamble of the Constitution of 

India.
11

 Thereby, the provision promotes the objective of a welfare state 

and reduces economic inequalities as envisaged by the founding fathers of 

our Constitution 

C. History of Anti-profiteering Clause 

The notion of anti-profiteering in India dates back to the year 1958 

when the West Bengal Government enacted the West Bengal Anti-

profiteering Act, 1958.
12

 The purpose of the enactment was to prevent 

profiteering in certain goods and services of daily use and for the same 

reason the legislation defined the term ―profiteering‖ as ―sale by a dealer 

at a higher price.‖
13

 

The concept of anti-profiteering is also well recognized in the 

international community. Australia and Malaysia are amongst the few 

                                                           
9
 Pavithra, supra note 2, at 204. 

10
 POLLOCK & MULLA, THE INDIAN CONTRACT& SPECIFIC RELIEF ACTS 1052 (16th ed. 

2019). 
11

 Pavithra, supra note 2, at 206. 
12

 Id., at 205. 
13

 West Bengal Anti-Profiteering Act, 1958, No. 24, Acts of Legislature of West Bengal, 

1958. 
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countries to implement the law relating to anti-profiteering in the wake of 

a shift in the indirect tax regime.
14

 

In Australia, the concerns regarding profiteering and levying 

exorbitant prices on the goods and services rest with the Australian 

Competition and Consumer Commission (hereinafter ‗ACCC‘).
15

 In the 

light of GST law being implemented in Australia, the ACCC was 

entrusted to look after the possible inflation and price rise of the goods and 

services.
16

Similarly, Malaysia enacted a special law to curb the practice of 

profiteering,
17

which was later backed by a set of regulations applicable 

only on fast-moving consumer goods.
18

 

II. CHALLENGES 

The Supreme Court in R.K. Garg v. Union of India,
19

 has rightly 

pointed out that: ―Every legislation particularly in economic matters is 

essentially empiric and it is based on experimentation or what one may 

call trial and error method and therefore it cannot provide for all possible 

situations or anticipate all possible abuses.‖ The anti-profiteering measure 

has posed some challenges to the businessmen due to its ambiguous nature 

pertaining to its implementation in the normal parlance.
20

 This part of the 

article discusses some of the challenges raised by the suppliers and for this 

                                                           
14

 Bela Mao & Parul Anand, Anti-Profiteering and India’s GST: A Double Edged Sword, 

29 INT‘L TAX REV. 16, 16 (2018). 
15

 Competition and Consumer Protection Act, 2010, part VIIA (Austl.). 
16

 Gautam Khattar& Nikhil Mediratta, The Enactment of Anti-Profiteering Clauses sees 

Compliance gone Ashtray, 64 GST-MAG. 56, 58 (2017). 
17

 Price Control and Anti-Profiteering Act, No. 723 of 2011 (Malaysia). 
18

 Khattar & Mediratta, supra note 16. 
19

 R.K. Garg v. Union of India, AIR 1981 SC 2138, ¶ 10. 
20

 Mao & Anand, supra note 14, at 16. 
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purpose, an attempt to critically analyse the orders passed by the National 

Anti-profiteering Authority (hereinafter ‗NAA‘) has been made. 

A. Constitutional Challenges 

1. Violation of Article 19(1)(g) 

The issue regarding the constitutional validity of Section 171 of the 

CGST Act has been a matter of debate as the suppliers have contended 

that it is violative of Article 19(1)(g). This can be highlighted through 

catena of case laws,
21

 wherein the suppliers have argued that anti-

profiteering measure impairs the right of freedom of trade and business as 

enshrined under the Indian Constitution. 

The proponents have argued that anti-profiteering provision seems 

to bring back the system of ―Inspector Raj‖
22

 and therefore, the NAA 

controls the price of the goods and services.
23

 The suppliers in many case 

laws have argued that the NAA has been empowered with the power of 

―price fixation‖ or ―price regulation‖ in their hands which has not been 

envisaged by any constitutional provision or the CGST Act.
24

 One can 

also substantiate this argument by looking into the principle of economics 

that the prices of a product are fixed or regulated by market forces and any 

                                                           
21

 Ravi Charaya v. Hardcastle Restaurants, NAA Case No. 14/2018; Kiran Chimirala v. 

Jubilant Food Work Ltd., NAA Case No. 04/19; Neeru Varshney v. Lifestyle Int‘l Pvt. 

Ltd., NAA Case No. 8/2018; Director General of Anti-Profiteering v. Johnson & Johnson 

Pvt. Ltd., NAA Case No. 77/2019. 
22

 MAJUMDER, supra note 6, at 1014. 
23

 Adithya Reddy, The anti-profiteering concept is flawed, BUSINESSLINE (Feb. 26, 

2018), https://www.thehindubusinessline.com/opinion/the-anti-profitering-concept-is-

flawed/article22858653.ece. 
24

 Neeru Varshney v. Lifestyle Int‘l Pvt. Ltd., NAA Case No. 8/2018; Ravi Charaya v. 

Hardcastle Restaurants, NAA Case No. 14/2018. 
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attempt to regulate the mechanism of price fixing is violative of freedom 

of trade and commerce.
25

 

This in turn restricts the supplier to fix a price on a product and 

thereby blights the right of the supplier to earn a reasonable profit.
26

 The 

commercial sense of the supplier to price a good or service as per his 

business needs gets sacrificed and hence the principle of ―commercial 

expediency‖
27

 as recognized by the Supreme Court has been undermined 

by the anti-profiteering provision. 

The above proposition can be explained through a hypothetical 

example. A businessman is carrying on a business of sweets. He has fixed 

Rs. 1000/- on a sweet box and the same has remained unchanged for the 

past four months (June-September). As the festive season is approaching 

in the month of October, he anticipates that the demand of the product will 

rise and he decides to increase his base price to Rs. 1200/- and make a 

reasonable profit out of it. In the middle of this, the Government decides 

to reduce the rate of tax with effect from 27
th

 September. Now, Section 

171 of the CGST Act mandates the businessman to reduce the price of the 

product in pursuance of reduction in rate of tax and for that purpose 

businessman has no alternative but to forgo the reasonable profit which he 

intended to make.
28

 Hence, the provisions under the attire of protecting 

                                                           
25

 Indraprastha Gas Ltd. v. Petroleum & Natural Gas Corp., (2012) ELR (DELHI) 1013.   
26

 Reddy, supra note 23. 
27

 S.A. Builders v. Comm‘r of Income Tax (Appeals), (2007) 1 SCC 781. 
28

 Pranjul Chopra, Anti-Profiteering: A Tool to Ensure GST’s Success as a Reform or an 

Interference in Free Economy, CENTRE FOR LITIGATION STUDIES BLOG (Sept. 28, 

2017), https://clisnlujblog.wordpress.com/2017/09/28/anti-profiteering-a-tool-to-ensure-

gsts-success-as-a-reform-or-an-interference-in-free-economy/. 
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public interest cannot hamper the business of an individual by inflicting 

excessive burden on him.
29

 

Another problem which arises is that the mandate of Section 171 is 

not restricted to certain class of goods and services but brings in all kinds 

of goods and services under its umbrella.
30

 In such a set-up, the argument 

pertaining to reasonable restrictions under Article 19(6) falls devoid of the 

fact that price fixation as a reasonable restriction is applicable only in 

cases of essential goods and services and not non-essential goods and 

services.
31

 This proposition also draws inspiration from the law prevailing 

in Malaysia, wherein the applicability of anti-profiteering clause is limited 

to the fast moving consumer goods.
32

 

However, it cannot be said that anti-profiteering measure is 

violative of Article 19(1)(g) since such an argument remains untenable in 

law. The NAA in various cases
33

 has rejected the argument against the 

constitutional validity of Section 171. The NAA has time and again 

negated the argument that it plays the role of a ―price regulator‖, by 

relying on the literal interpretation of Section 171 of CGST Act. It has also 

been made clear by the rationale purported by the NAA that it is only 

concerned with two primary things, first, the benefits of reduction in rate 

of tax, and second, passing on the input tax credit to the end consumers, 

and hence it is not involved in the process of price fixation.
34

 

                                                           
29

 Thamal Surana v. Union of India, AIR 1959 Raj 206. 
30

 Mao & Anand, supra note 14, at 16. 
31

 Saurav Agarwal, Anti-Profiteering Provision: A Toothless Provision or a Dangerous 

Weapon, 5(1) NLUJ L. REV. 76, 82 (2018).  
32

 Khattar & Mediratta, supra note 16, at 58. 
33

 Supra note 21. 
34

 Id. 
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One must understand that the anti-profiteering measure is hit by 

the principle of ex proprio vigor which means to ―operate by its own 

force‖.
35

 Applying this principle to Section 171 of the CGST Act, one may 

observe that the section only gets triggered on happening of certain 

condition, and in the absence of such condition, the NAA cannot interfere 

in the working of the business. For example, if the Government has 

decided to reduce the rate of tax with effect from July, the supplier has full 

autonomy to fix the price of the goods any time prior to July and thereby 

earn a reasonable profit. The mandate of the anti-profiteering provision 

will be enforced from the date when the rate of tax is reduced and the 

NAA will be endowed with the task of ensuring that the benefit is passed 

on to the consumers.
36

 Hence, the NAA will not interfere with the right of 

the supplier to fix the price of the goods at any time prior to July. 

Another favourable argument for the anti-profiteering provision is 

that it comes within the ambit of reasonable restrictions imposed by the 

State in the interest of the general public.
37

 There is dearth of 

jurisprudence existing on the conflict between Article 19(1)(g) and Article 

19(6). Here, it is significant to highlight the observation of the Supreme 

Court in the case of Laxmi Khandsari v. State of Uttar Pradesh,
38

 wherein 

the Court held that:- 

  Reasonable restriction depends upon the character of 

the statute, the object which it seeks to serve, the existing 

circumstances, the evil it sought to remedy as also the nature of 

restriction placed on the rights of the citizens. Further, the 

restriction must be in public interest and are imposed by 

                                                           
35

 Khattar & Mediratta, supra note 16, at 58. 
36

 Central Goods and Services Tax Rules, 2017, Gazette of India, Ext., Pt. II, r. 127. 
37

 INDIA CONST. art. 19, cl. 6. 
38

 Laxmi Khandsari v. State of Uttar Pradesh, AIR 1981 SC 873. 
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striking a just balance between deprivation of right and danger 

or evil sought to be avoided. Restriction must have close nexus 

to the object which it intends to serve.
39

 

 

Taking a step further, an analogy may be drawn from the 

Minimum Wages Act, 1948 wherein certain provisions of the Act compels 

the employer to pay the minimum wages as prescribed by the authorities. 

The contention against the minimum wages requirement was raised in the 

case of Bijay Cotton Mills Ltd v. State of Ajmer,
40

 wherein it was argued 

that due to some financial constraints the employers were not in a position 

to pay the minimum wages as prescribed. The Court ruled in favour of the 

constitutionality of the said provisions and observed that:- 

  It is in the interest of the general public that the 

labourers should secure adequate living wages, the intention of 

the employer whether good or bad is irrelevant. Individual 

employers might find it difficult to carry on the business on the 

basis of the minimum wages fixed but this must be due to 

entirely to the economic conditions of these particular 

employers.
41

 

 

Thus, it is pertinent to understand that the anti-profiteering 

provision has been inserted to protect the interest of the consumers from 

the unscrupulous price levied on the goods and services and thus comes 

within the ambit of reasonable restrictions as provided under Article 19(6). 

The interest of the suppliers must be taken into consideration, but it stands 

at a lower pedestal when compared with interest of the consumers.
42

 

                                                           
39

 Id. 
40

 Bijay Cotton Mils v. State of Ajmer, AIR 1955 SC 33. 
41

 Id. 
42

 Commercial & Ahmedabad Mill v. Union of India, AIR 1993 Guj 30. 
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2. The Mischief of Excessive Delegation 

Section 171 of CGST Act read with Rules 126 and 127 of CGST 

Rules, 2017 opens up the door of ‗excessive delegation‘ while 

conveniently shutting behind the corridor leading to ‗essential legislative 

function‘. Section 171(2) empowers the Central Government to constitute 

an Authority to scrutinize the undue profits, if any, made by the sellers. 

Section 171(3) provides such authority with a huge canvas to paint their 

own powers and functions. Here comes Rule 126 in the picture which 

allows the Authority to determine its own methodology and procedure to 

check if the profit has been passed to the consumers by way of 

commensurate reductions in the price. It is pertinent to note that there are 

absolutely no guidelines or any kind of restrictions on this power. This 

unencumbered discretionary power given to NAA makes the process 

ambiguous, arbitrary and non-transparent.  

One cannot ignore the importance of ‗delegation‘ in the legislative 

process, but through such delegation, executive cannot build its own 

skeleton and fill it wherever and whenever necessary. Separation of 

powers is a basic feature of the Constitution wherein Legislature makes 

the law, Executive implements it and Judiciary interprets it.
43

 However, 

Section 171 provides a vague idea with respect to the substantive law. One 

of the key factors to verify if any provision lies within the scope of 

excessive delegation is to apply the test of essential legislative function.
44

 

                                                           
43

 Rai Sahib Ram Jawaya Kapur v. State of Punjab, AIR 1955 SC 549.  
44

 Lipika Vinjamuri, Does the National Anti-Profiteering Authority Suffer from the Vice 

of Excessive Delegation?, KLUWER INT‘L TAX BLOG (Jan. 23, 2020), 

http://kluwertaxblog.com/2020/01/23/does-the-national-anti-profiteering-authority-

suffer-from-the-vice-of-excessive-delegation/.  
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This simply includes all the functions which cannot be delegated to the 

executive.
45

 In the present situation, lack of a minimal standard or basic 

guidelines to execute the law falls under the realm of excessive delegation 

by the Legislature. 

The questions such as what is the mechanism to discover whether a 

business has indulged in profiteering, what is the method to be used for 

calculations, what about the profits incurred by the seller due to other 

factors, and  even the meaning and ambit of the term ‗commensurate‘, are 

unanswered.
46

 In an attempt to answer these questions, NAA has taken the 

justification of determining the methodology and procedure depending on 

case-to-case basis.
47

 The approach taken by NAA may be said to be bad in 

law since this is certainly not the first legislation where court‘s course of 

action varies from one case to another. The legislative process and the 

judicial system in India is such where cases are decided on their facts and 

merits. This should not carve out an escape route for the legislature for 

making a law. The law must be elaborated with vital explanations, 

necessary exceptions and a room for procedural flexibility depending on 

the circumstances. At this juncture, the observation of the Supreme Court 

of India in the case of Harishankar Bagla v. State of M.P,
48

 may be 

valuable: 
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 Jyoti Pershad v. Administrator, Union Territory of Delhi, AIR 1961 SC 1602; Sita Ram 

Dayal v. State of U.P., 1972 SCR (2) 141; Avinder Singh v. State of Punjab, 1979 SCR 

(1) 845; Registrar of Coop. Societies v. K. Kunjabmu, AIR 1980 SC 350. 
46

 Ravi Charaya v. Hardcastle Restaurants, NAA Case No. 14/18; Kiran Chimirala v. 

Jubilant Food Work Ltd., NAA Case No. 04/19; Sandeep Puri v. Glenmark 

Pharmaceuticals Pvt. Ltd., NAA Case No. 50/19; Mohd. Azid Ramzani v. Adarsh 

Marbles, NAA Case No. 42/19. 
47

 Kiran Chimirala v. Jubilant Food Work Ltd., NAA Case No. 04/19. 
48

 Harishankar Bagla v. State of M.P., 1955 SCR 313. 
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  The legislature must declare the policy of the law and 

the legal principles which are to control any given cases and 

must provide a standard to guide the officials or the body in 

power to execute the law. The essential legislative function 

consists in the determination or choice of the legislative policy 

and of formally enacting that policy into a binding rule of 

conduct. 

 

Further, Rule 127(iii) (d) is another example that the anti-

profiteering measure suffers from the vice of excessive delegation. The 

Rule empowers the NAA to order cancellation of registration under the 

CGST Act. The substantive law as contained in Section 171(3A) only 

prescribes for a penalty. In such a scenario, one may question the source 

of power to cancel the registration under the Act in case of profiteering. 

The matters of substantive law such as adequate penal provisions, 

methodology, guidelines for calculations, should have been envisaged in 

the parent legislation only (Section 171) thereby leaving no scope for 

arbitrariness and going against the rule of law. 

Therefore, one cannot deny that there are insufficient rules or 

methodology to determine what amounts to ‗profiteering‘. Even the Delhi 

High Court has stayed the NAA Order
49

 in the Jubilant Fireworks case on 

the basis of ―prima facie‖ deficiency of methodology to ascertain 

profiteering. Hence the essential legislative function is not only delegated 

to NAA but the same has not been provided anywhere, leaving NAA 

unguided.
50
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 Kiran Chimirala v. Jubilant Food Work Ltd., NAA Case No. 04/19. 
50

 Vinjamuri, supra note 44. 



82          RGNUL FINANCIAL AND MERCANTILE LAW REVIEW   [GST SPL. ED. 

B. Other Factors Influencing the Price of a Product 

The price of a product is dependent on various factors such as cost 

of raw material, demand and supply, fixed cost, variable cost, profit 

margin, etc. In such a situation, it has been argued that anti-profiteering 

measure does not take into consideration the rise in price due to other 

factors.
51

 

It is pertinent to highlight the case of Ravi Charaya v. Hardcastle 

Restaurant Pvt. Ltd.,
52

 wherein the Respondent had argued that the 

Director General of Anti-Profiteering (hereinafter ―DGAP‖) has failed to 

consider the increase in the cost of inputs such as electricity, fuel, variable 

rent and royalty. The NAA did not accept the contention of the 

Respondent on the ground that the duty of the DGAP was limited to 

determine whether the benefit mandated under Section 171 has been 

passed on and the argument that he should take note of such other costs, 

was held unsustainable. 

Contrary to the above, the NAA in the case of Kumar Gandharv v. 

KRBL Ltd.,
53

,evaluated the evidences in hand and observed that there 

arises no case of profiteering since the price of rice is governed by market 

forces which resulted into the increase in  price. This is an instance where 

the other factors‘ influencing the price of the product were taken into 

consideration.   

The question that arises in the present context is whether Section 

171 of the CGST Act contemplates the notion of other factors as a 
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 Dinesh Kanabar & Niraj Bagri, Indirect Tax: India, 69 TAX EXEC. 49, 52 (2017). 
52

 Ravi Charaya v. Hardcastle Restaurant, NAA Case No. 14/2018. 
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 Kumar Gandharv v. KRBL Ltd., NAA Case No. 3/2018. 
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decisive factor to test the case of profiteering. A view may be taken that if 

there exists a correlation between increase in the price of a product and the 

increase in input cost, then the supplier must be given a leeway and 

accordingly he must be able fix the price. If such other considerations are 

not taken into account, it would be an infringement of Article 19(1)(g), as 

the supplier in order to meet the mandate of Section 171 has to reduce his 

profit margin. 

For instance, the base price of the product is Rs. 1000 and the cost 

of product is Rs. 700 and hence, the supplier earns a profit of Rs. 300. Due 

to an unforeseen situation, the cost of the product is increased to Rs. 825 

and the supplier now decides to sell the product at Rs. 1125, maintaining 

the profit margin of Rs. 300. Meanwhile, the Government has decided to 

reduce the rate of tax and compels the supplier to follow the mandate of 

Section 171. Thus, the supplier in such a situation is required to reduce the 

price of product, but the NAA may question the supplier for profiteering 

since, he has increased the base price from Rs. 1000 to Rs. 1125. This 

would require the supplier to forgo the profit margin and earn Rs. 125 (Rs. 

1000- Rs. 825) which is impermissible and violates Article 19(1) (g). 

C. The Issue of Discounting 

A businessman may come up with various ways to attract the 

consumers for purchasing his product. One such traditional way of 

drawing the attention of consumers is offering ‗discounts‘. This section 

contemplates a situation where in the supplier may inflate the price of the 
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product and thereby offers a discount which might make the price 

equivalent to the price calculated after tax reduction.
54

 

For instance, a supplier sells a product at Rs. 118/- (inclusive of 

18% GST). The Government reduces the tax rate from 18% to 5% on the 

said product which in turn reduces the price of the product to Rs. 105/- 

(inclusive of 5% GST). Now, the supplier wants to attract the attention of 

the consumers and for that purpose, he increases the selling price of the 

product to Rs. 118/- and offers a discount on the selling price of that 

product as a result of which the product is sold at Rs. 105/- (inclusive of 

5% GST).  

This issue was discussed in the case of Director General of Anti 

Profiteering v. M/s Raj & Co.,
55

 wherein the supplier was selling the 

product at Rs. 31.25/- (inclusive of 28% GST). After the reduction in tax 

rate to 18%, the price of the product remained unchanged, that is, Rs. 

31.25 (inclusive of 18% GST). The allegation of profiteering was levelled 

against the supplier as he was violating Section 171 of the CGST Act. The 

supplier in the present case contended that it had passed on the benefit to 

the consumer by way of giving 12.5% discount. The NAA did not accept 

this contention since there was a prime facie case of profiteering and even 

after taking into consideration the scheme of discount, the base price was 

increased by Rs. 2.07/-. The question to be answered here is whether this 

is permissible under the law.  

One may argue that the ‗commercial expediency‘ of the seller 

permits him to price the product in his own way and it would not 
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 Thomas Lambert, Evaluating Bundled Discounts, 89 MINN. L. REV. 1688, 1753 (2005). 
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contravene Section 171 of CGST Act. Also, going by the rule of literal 

interpretation, despite the pricing strategy adopted, the supplier has passed 

on the benefits of reduction of rate of tax and input tax credit, thereby 

fulfilling the mandate of anti-profiteering clause.
56

 

The argument that the supplier should be given a choice in 

adopting a pricing model which serves his interests and at the same time, 

indirectly, leads to compliance of anti-profiteering clause is inherently 

flawed. Such a practice must be restricted since discount means ―a 

deduction from an original price or debt‖.
57

 By no stretch of imagination, 

the inflated price can be considered as an original price of the product. 

Also, one of the objectives of introducing anti-profiteering measure was to 

control the inflation caused due to the paradigm shift in the indirect tax 

regime.
58

 By adopting such pricing scheme, the purpose of the insertion of 

anti-profiteering clause is diluted as there exists a notion in the mind of the 

consumers that the definite value of the product is what has been claimed 

by the seller (i.e. inflated price) and the discount is offered from the 

supplier‘s profit margin. This will result into a situation where the inflated 

value of the goods will be considered as the actual or real value which is 

not acceptable. 

D. Lack of Reasonable Time Frame 

India had many examples before it to understand the challenges 

and learn from the mistakes of others in a situation where the tax regime 

was being revised. Undoubtedly, the implementation of GST could have 
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been much better and more efficient for both sellers and consumers. 

Australia had brought out certain norms and rules such as dual ticketing 

norms, price and profit margin rules, retail price surveys, etc. to 

implement anti-profiteering post the rolling out of GST.
59

 Amongst 

various challenges with regards to poor implementation, another one is the 

scarce time frame provided to reduce the price and therefore implement 

anti-profiteering. The concerns have been raised in various cases before 

NAA where sellers have contended that there was no time given to reduce 

the prices thereby making it impossible to comply with the provision.
60

 

The maxim ―Lex Non Cogit ad impossibilia‖ which means ―law does not 

require a man to do which he cannot possibly perform‖ has been resorted 

to. However, DGAP and NAA have rejected this contention by 

showcasing the malice of the sellers where there was an increase in the 

base price of the product overnight.
61

 

A reasonable time period is of great significance and therefore 

should have been granted to comprehend the implementation process as 

per the business requirements and to grasp the consequences. The 

measures adopted in Australia may be of significant regard here.
62

 The 

traders were asked to change the prices as soon as reductions came into 

effect but at the same time ACCC paved out a flexible approach. For 

instance, the shelf prices were supposed to be updated within 10 days of 

GST implementation. In addition, if there were any practical 

complications to meet the 10 days criteria, vendors were asked to put out a 
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notice which would communicate to the customers that GST inclusive 

concrete prices would be paid at the instance of billing.
63

 

III.  CONCLUSION  

The concept of Parens Patriae harks back at the power and the 

duty of the State to enact social-welfare legislation for its citizen and the 

anti-profiteering provision is a perfect illustration of the duty of the State 

to protect the interest of its citizens. The concept of anti-profiteering draws 

a distinction between profit and excessive profit, wherein the latter is 

considered to be illegal.
64

 This distinction is essential and the provision of 

anti- profiteering was enacted with a just intent. However, the 

implementation of the law, lack of detailed provisions and the inability of 

the Legislature to foresee the consequences are the factors which take 

away the icing from the cake. Due regard should be given to the orders of 

NAA and their contribution in dealing with the issues of customers/sellers 

and thereby providing some clarity to the working of anti-profiteering 

measure. However, it is difficult to understand the assumed authority and 

arbitrary approach adopted by NAA. The NAA seems to apply its mind as 

per its convenience. For instance, NAA took it upon itself to decide the 

question of its own constitutionality. 

In conclusion, it may be said that anti-profiteering is not a bad law 

but there are some loopholes which can be corrected by way of 

amendments and necessary notifications/circular. 
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ABSTRACT 

 

Globally, the observation of the implementation of Goods and Services Tax 

(‗GST‘), in various jurisdictions, has shown a steady rise in inflation in the 

transition period. Thus, an anti-profiteering mechanism was adopted to mitigate 

the effects of GST. And comparably, India introduced the Anti-Profiteering 

clause in the Central Goods and Services Tax, which may be a lesson learnt from 

the defective implementation of Value Added Tax. The GST Council made Anti-

Profiteering Rules (‗APR‘) to operationalize the clause. And a three-stage anti-

profiteering administrative structure and mechanism to address consumer 

complaints about profiteering was brought into effect. However, the Australian 

experience of GST, with respect to price monitoring and control during the GST 

transition period can be of assistance to the Indian context. The paper has 

attempted to identify the grey areas of affixing liability on the digital platforms 

that act as agents between the consumers and the sellers. Moreover, the paper 

suggests the possible steps to be taken in order to ensure better enforcement, by 

way of cooperation between the regulatory Authority and the businesses. In light 

of the shortcomings, there are many lessons for India for a more extensive 

procedure to address the woes of the consumer and disconfirm the imputations 

put by the corporates in default Since the Indian government is yet to take the 

industry into confidence on APR, an interaction of different approaches and 

mechanisms will certainly be effective to monitor price movements in a 

transparent and reliable way.  
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I. INTRODUCTION 

The implementation of any legislation has two prerequisites glued 

to it: the theoretical aspect and the practicality of enforcing it. And 

needless to say, that it is a herculean task to fulfil both the requirements. 

Tax reform systems prove to be a different ball game all together. The 

changeover from an erstwhile indirect tax system to a single tax regime is 

usually not received well by many countries. This can be primarily due to 

the significant gaps between the intended objective of the legislation and 

the conception of methods to remove practical roadblocks on the way.  

When the Goods and Service Tax (hereinafter ‗GST‘) was 

introduced, the Indian economy had experienced inflationary pressure. 

And to mitigate the inflationary effects post implementation of GST, the 

anti-profiteering measure was introduced in India. Although 

internationally anti-profiteering is a full-fledged concept, countries have 

been very cautious in implementing it. In some jurisdictions the anti-

profiteering could not be successful, while others termed it a ‗public 

policy success‘
1
. The anti-profiteering method was not preferred by all, 

and thus many resorted to price oversight and price freeze control.  

This paper analyses the effectiveness of anti-profiteering in the 

Indian context while taking cues from the international practice in dealing 

with the effect on prices during a changeover of a tax system. The first 

part of the paper deals with the policies used to counter the price changes 

post the implementation of a new indirect tax system. The second part 
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deals with Australian experience and the initiatives taken by them during 

the transition period. And thirdly, the paper identifies the problems and 

ambiguities in the Indian anti-profiteering regime. Part four suggests the 

possible way to affix the liability of profiteering on the ‗digital platform‘. 

Lastly, the fifth part encapsulates the suggestions and recommendations 

that might be helpful going forward.   

II. INTERNATIONAL EXPERIENCE OF CHANGEOVER TO A 

NEW TAX SYSTEM 

The fresh tax structure evades the cascading effect of taxes and 

makes available the input tax credit system, which leads to a reduction in 

the prices of commodities. The introduction of a new tax system, like the 

GST in many countries, is known to have the opposite effect of what it 

was typically believed to be. The implementation of such a new tax 

system was followed by inflation due to hike in the prices of the 

commodities.
2
 But having said that, the effects of GST are difficult to be 

evaluated empirically. There are many variables intertwined, to 

objectively and singularly attribute inflation to the introduction of a new 

tax system. Furthermore, in many countries the introduction of a new tax 

system has often coincided with a parallel economic downfall which 

subsequently led to the massive increase in prices; like the introduction of 

the Consumption Tax in Japan which coincided with recession.
3
 And the 

predominant perception about a new tax system like the GST, is associated 

                                                           
2
 COMPTROLLER AND AUDITOR GENERAL OF INDIA, IMPLEMENTATION OF VALUE ADDED 

TAX IN INDIA: LESSONS FOR TRANSITION TO GOODS AND SERVICES TAX—A STUDY 

REPORT (2010), http://www.cag.gov.in/sites/default/files/publication_files/SRA-value-
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with the rise in retail prices.
4
 Regardless, the undoubted trait of the 

introduction of GST is uncertainty.  

Since the impact and possible outcome of GST is up in the air, the 

media sometimes enhances the situation and concretes the public belief of 

a likely price rise.
5
  Whilst the traders, still unsure of compliance costs and 

profit margins, opportunistically widened their profit margins, 

consequently the consumers helplessly accepted the price rise, believing 

the speculated hike in the prices. 

A. Different Mechanisms Implemented During the Transition Period 

When Belgium introduced the Value Added Tax (hereinafter 

‗VAT‘) on 1
st
 January 1971, the government-maintained price freeze 

control for the following three months of its introduction. The price rise 

policy also mandated a three-month notice to change the prices. But 

during the transition period, it is believed that the business houses did 

widen the profit margins owing to the confusion and apprehension about 

higher rates.
6
 Whereas when Germany introduced the retail stage VAT at 

10 and 5 percent, there was no significant change in prices that were 

expected. However, the German economy noted a 0.4 percent rise in the 

consumer price index in the first year of the implementation of the new tax 
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system.
7
 Later it was seen that the introduction of the VAT coincided with 

a recession that hit Germany in the early 1970s. And many believe that the 

price rise could be because of the economic situation. Nevertheless, the 

state authorities were quick to take matters in their own hands and 

followed a three-pronged step to combat the state of affairs: firstly, the 

traders were informed about the workings of VAT, secondly, the states 

operated a price monitoring system and thirdly, the retails price surveys 

conducted by the consumer organizations monitored the prices.  

The Irish experience was unlike what many countries experienced 

in terms of price rise. This was primarily because of the proactive role 

undertaken by the government prior to the changeover of the tax system. 

The government had taken cognizance of the turbulence in the transitory 

period well in advance. A price monitoring mechanism was put in place in 

1972 that monitored the price changes in the transition period. The 

outcome of this exercise suggested a steady consumer price index and an 

undisturbed market reaction to the introduction of the new tax system. In 

1973, the National Price Commission published a report which suggested 

that the effect of the changeover to the new tax system had no substantial 

impact on the retail prices. 
8
 Moreover, to counter the potential ‗media 

scares‘ that shaped the public perception about the transition, the Minister 

of Finance carried out publicity campaigns to caution customers against 

any unprecedented overcharging by the traders. In addition to that, ‗Price 

Desks‘ were established where the consumers could report the cases of 
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overcharging or generally inquire about the prevailing prices. The little 

effect on prices can very well be attributed to the execution of price 

monitoring and public awareness.  

Apprehending a public fear about price increase, New Zealand and 

South Korea had heavily relied on extensive advertising and campaigning 

for an orderly and stable implementation of GST.
9
 The government 

portrayed the change to be a smooth transition as opposed to an 

orchestrated dramatic change depicted by the traders. But the Netherlands 

experienced a steep price rise in the first three months following the 

changeover. The government had no choice but to introduce price-freeze 

control, which coerced the specific industries to roll back the excessive 

prices. After the prices had stabilized, the government had moderately 

relaxed the control.
10

  

As seen from the discussion above, there are inflationary 

tendencies that arise when there is a changeover from one tax system to 

another. The recent example of the Australian implementation of the anti-

profiteering regime under the GST has been a guiding principle for many 

countries. The next part of the paper discusses the Australian experience 

regarding its accomplishment of making the GST a public policy success.  

III. THE AUSTRALIAN EXPERIENCE  

The Australian indirect tax system underwent a significant reform 

in 2000, with the introduction of the Goods and Services Tax under the 
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New Tax System Acts (hereinafter ‗NTS Act‘), it was seen to be the most 

ambitious reform. The Australian Competition and Consumer Commission 

(hereinafter ‗ACCC‘) was entrusted with the responsibility to check the 

changes in pricing and to minimize the inflationary impact thereof.
11

 

However, the role of ACCC was argued to be harmful in a competitive 

economy and claimed that the prices oversight would lead to increase in 

compliance costs for the businesses.
12

 

Prior to the introduction of the GST in Australia, the ACCC 

focused on proper information dissemination and took steps to ensure 

compliance from the traders and corporates. And before the reform was 

rolled out, the ACCC ensured that the consumers as well as businesses 

were informed about their rights and obligations under the new tax 

system
13

. Since ACCC is conferred with statutory responsibilities, it can 

formulate guidelines about the meaning and constituents of price 

exploitation.
14

 These guidelines act as a touchstone for not only the ACCC 

to issue notices to the profiteer but also for the Courts while granting 

injunctions and imposing penalties. 
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A. Guidelines Issued by the Australian Competition and Consumer 

Commission (ACCC) 

Under the guidelines
15

, the ACCC is responsible for two aspects of 

price control: firstly, check the change in the prices if it corresponds to the 

tax reduction; and secondly, to have regard to the competitiveness of the 

market while reviewing the prices.
16

 The guidelines also envisaged on 

having a clear method of ascertaining whether a price change was to be 

considered as an act of ‗profiteering‘. The two rules applied were: (i) the 

Dollar Margin Rule, and (ii) the Price Rule.  

The Net Dollar Margin Rule was considered to determine the price 

variance due to the changes in tax rates. The principle behind it is that if 

the incremental taxes fall below $1 then correspondingly the price of the 

commodity must also fall by $1. And an increase in the prices is permitted 

by the net increase in the taxes resulting from the NTS Act. The profit 

maximizing behaviour in the market was curtailed.
17

  

The Price Rule mandates that the prices must not rise above 10 

percent of the NTS Act alone. However, this rule created more confusion 

than the intended clarity, as it was expected that the oversight of pricing 

would raise the compliance cost which would go well above the limit of 

10 per cent. But the guidelines provided that the capital expenditure 
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incurred to comply with GST could pass on to the prices over several 

years.
18

  

B. Public Awareness and Prevention of Media Scares 

The public awareness was considered crucial for the consumers to 

know about the expected changes due to the NTS Act and to have a fair 

picture of the price changes as well. And to serve this objective the ACCC 

came up with the ‗Everyday Shopping Guide with the GST’.
19

 This 

shopping guide constituted the estimates of the price changes after the 

introduction of the NTS Act. The Shopping Guide was useful for both the 

consumers and the traders. It guided the consumers about the expected 

price changes, while assisting the traders to price the commodities in 

accordance with the Shopping Guide so as to avoid the imposition of 

penalty or sanction from the ACCC. Furthermore, the ACCC was also 

proactive in instituting proceedings against any company that would 

deceive or mislead the consumers into believing that there would be a 

price hike due to the introduction of GST.
20
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C. Conducting Price Surveys 

The Shopping Guide and Price Monitoring went hand in hand. The 

ACCC would conduct inquiries and investigate the complaints filed by the 

aggrieved consumers. Moreover, these activities were preceded by the 

price surveys that were undertaken to monitor the price movements. The 

price surveys had been implemented in three phases: (i) Pre-GST, (ii) 

During the Transition Period and, (iii) Post-GST. The surveys mostly 

covered the commonly produced retail goods under the ‗Monthly 

Supermarket Surveys.‘
21

 These surveys had a two-fold objective: firstly, it 

helped to take the consumers into confidence on the accuracy of the 

predicted changes in the prices and to disconfirm the imputations put by 

the corporates in default; and secondly, to counter the unauthentic reports 

by the media leading to a potential panic in the market.
22

  

D. Seeking Commitment from the Businesses 

The ACCC invited the biggest retailers, telecommunication 

companies and manufacturers to register for the Public Compliance 

Commitment. Once signed, the commitment meant that the corporate will 

adhere to the Guidelines and the NTS Act. On the other hand, the small 
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businesses were provided with the ‗Small Business Pricing Kit‘, which 

contained the compliance guide and a retail price adjuster respectively.
23

  

The initiatives and efforts undertaken by the ACCC have certainly 

contributed in curbing and stabilizing inflation post the NTS Act.
24

 Since 

the enforcement worked well in Australia, the Indian Government 

introduced the anti-profiteering clause along similar lines. The next part 

examines the anti-profiteering provision in India and analyses its 

shortcomings in the emerging markets.  

IV. ANTI-PROFITEERING IN INDIA  

A situation akin to the one faced by the countries mentioned above, 

was emanating in the Indian context as well. During the time when VAT 

was applicable, the revenue authorities did not pay heed to the fluctuating 

prices and did not establish a mechanism to monitor the prices to counter 

profiteering. A report published by the Comptroller and Auditor General, 

recorded a rise in prices of commodities since the introduction of VAT.
25

 

It concluded that even though there was decline in the tax rates, the 

suppliers did not pass on the benefits of the reduction in taxes to the end-

consumers.
26

 This provided a valuable learning experience for when GST 

was to be introduced in India. The legislature proposed to set up an anti-

profiteering body which would check profiteering by the traders. Although 
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anti-profiteering measures were implemented under the West Bengal Anti-

Profiteering Act, 1958, the term has disseminated to the masses with the 

introduction of GST.  

The GST Council made Anti-Profiteering Rules (‗APR‘) to 

operationalize the anti-profiteering clause. And a three-stage anti-

profiteering administrative structure and mechanism to address consumer 

complaints about profiteering was brought into effect. The APR lays down 

the mechanism related to: (i) structure of the Authorities in the anti-

profiteering scheme, (ii) mechanism for initiation of anti-profiteering 

proceedings, (iii) Procedure to be followed by the National Anti-

Profiteering Authority to pass the orders.
27

 

The Central Goods and Services Tax Act (hereinafter ‗CGST‘) and 

State Goods and Services Tax Acts (hereinafter ‗SGST‘) authorized the 

Central Government to notify an authority to ensure that the benefit of 

reduction in tax rates passes on to the consumers by way of corresponding 

reduction in the prices of  commodities.
28

  Accordingly, the National Anti-

Profiteering Authority (hereinafter ‗NAA‘) was set up in 2018
29

 to enforce 

                                                           
27

 VIDHI CENTRE FOR LEGAL POLICY, LEGISLATIVE CHANGES TO STRENGTHEN THE GST 

REGIME FIRST REPORT ON SPECIFIC RESEARCH ISSUES (Mar. 2019), available at 

https://vidhilegalpolicy.in/wp-

content/uploads/2019/05/LegislativechangestostrenghtentheGSTregimeFirstreportonident

ifiedissues.pdf.  
28

 Central Goods and Services Tax Act, 2017, No. 12, Acts of Parliament, 2017, § 171(2); 

Maharashtra Goods and Services Tax Act, 2017, No. 43, Acts of Maharashtra Legislative 

Assembly, 2017, § 171(2). 
29

 Cabinet approves the establishment of the National Anti-profiteering Authority under 

GST, PRESS INFORMATION BUREAU (Nov. 16, 2017), 

http://pib.nic.in/newsite/PrintRelease.aspx?relid=173564. 



100          RGNUL FINANCIAL AND MERCANTILE LAW REVIEW   [GST SPL. ED. 

them. Earlier the authority had a sunset clause of two-years, but the GST 

Council extended the term of the NAA.
30

 

A. The Ambiguity over ‘Commensurate Reduction’ 

Section 171 (1) of the CGST Act provides: ―[a]ny reduction in rate 

of tax on any supply of goods or services or the benefit of input tax credit 

shall be passed on to the recipient by way of commensurate reduction in 

prices‖.  This provision casts a responsibility on the traders to pass on the 

benefit of GST to the recipient. However, the question that remains 

unanswered is the approach to commute the ‗commensurate reduction‘.
31

 

The apparent lack of a clear guideline and method to calculate 

‗commensurate reduction‘ was considered insubstantial by the NAA on 

account of it being simply mathematical.
32

 A possible explanation that 

germinates from the argument given by the NAA can be related to the 

meaning of ‗profiteering‘. Since neither profiteering nor commensurate 

reduction is defined in the legislation
33

, the meaning has to be interpreted 

in a manner that facilitates the mechanism.  

Profiteering is defined as ―[t]he wilful action of not passing on the 

benefits of any reduction in the rate of tax or the benefit of input tax credit 
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to the recipients by way of commensurate reduction in prices.‖ 
34

 Hence, 

‗commensurate reduction‘ has to be interpreted in a way that counters 

profiteering and not the profits per se. And the manufacturers/ traders are 

not at the liberty to choose the products they will pass the benefit on.
35

   

The focal argument is about the reduction in prices followed by the 

reduction in the tax rates. However, if the tax rates were to increase at 

some point, will the traders/manufacturers be allowed to widen their profit 

margins by increasing the prices of the commodities which is not 

commensurate to the increase in the tax rates? A strict interpretation of the 

legislation certainly indicates the reduction of prices and not an increase 

due to increased tax rates.
36

  

Furthermore, this provision has a one-dimensional approach while 

considering the reasons for increase in the prices. It does not take into 

account the changes in the prices due to the increase in the costs and 

appreciation in the commercial factors in the market.
37

 However, the 

erstwhile orders of the NAA suggest an approach contrary to the above-

mentioned. The NAA had previously absolved the liability of the traders/ 

manufacturers from the anti-profiteering charges levelled against them, 

due to the increase in the price of raw materials.
38

 These rather 
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contradicting approaches
39

 that appear in the NAA orders throw the trader 

into confusion. And the last resort appears to knock at the High Court‘s 

doors.
40

 Presently, the system follows a ‗one size fits all‘ approach to 

compute the ‗commensurate reduction‘ across different sectors. The 

difference in behaviour and consumer patterns in different industries is 

discernible; for example, the real estate sector, a restaurant and the Fast 

Moving Consumer Goods sector is incomparable.  

V. ASSESSING THE POTENTIAL ROLE PLAYED BY THE 

DIGITAL PLATFORMS 

The hyper digitization of the economy has changed the nature of 

retail distribution of goods. The traditional sale and purchase have now 

gone online to digital platforms. And these ‗digital platforms‘ provide two 

sides wherein, on one side there are consumers and the other side has the 

businesses that access the consumers by using the platform.
41

 However, 

this industry has not yet reached saturation because of the growing internet 

penetration across regions thereby increasing its consumer base. And since 

the growth is monumental, the collection of GST poses a rational 

challenge. The starting point of the debate over the liability of such 
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platforms regarding GST, is the ability of these platforms to comply with 

the liability regime.
42

  

In the recent case of Rishi Gupta v. Flipkart Internet Pvt. Ltd.,
43

 

the Director General of Anti-Profiteering observed that upon the direction 

of the supplier the respondent had refunded the excess amount paid by the 

applicant and it was not a case of profiteering. The NAA noted that the 

respondent in the case was not the supplier but only the agent facilitating 

the trade between the consumer and the seller, and thereby cannot be held 

liable for contravention under Section 171 of the CGST Act.
44

 However, 

the Director General of Audit, Central Board of Indirect Taxes and 

Customs decided to audit the major e-commerce platforms.
45

 

A suggested method to affix liability and support the compliance 

under the GST regime, is by Joint and Several Liability (hereinafter 

―JSL‖). Generally, in cases of collection of GST, either the digital 

platform or the supplier is made liable But if the digital platform is also 

made liable,  it will act as an incentive for the digital platforms to perform 

due diligence and to ensure that the suppliers are compliant. Under this 

mechanism, the NAA would inform the digital platform of the suppliers 

that are detected to be non-compliant. Subsequent to the notice, the digital 
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platform will mandatorily have to either block the suppliers from the 

platform or compel the supplier to comply with the GST obligations. And 

upon failure to take action, the digital platform will be held jointly and 

severally liable for any future sales made without complying with Section 

171 of the CGST Act.  

This is not to suggest that the digital platforms will have to bear 

the brunt of the profiteering done by the suppliers, but just to enable them 

to assist in better enforcement. This approach achieves two objectives at 

once: firstly, the NAA will not have to prove the non-compliant behaviour 

of the supplier (it can issue a notice to the digital platform on a mere 

suspicion), nor the fact that the platform had prior knowledge of the 

apparent profiteering. And secondly, this will provide ample time to both, 

the supplier and the digital platform to rectify the issues and comply with 

their GST obligations.  

VI.  IS THE EXISTENCE OF A NEW REGULATORY BODY 

WARRANTED? 

Lately, it has been argued that the constitution of an entirely new 

statutory body was uncalled for and the anti-profiteering measure should 

rather be regulated by the existing Competition Commission of India.
46

 By 

the same token the ACCC‘s role in Australia was criticized on the pretext 

of the NTS Act promoting anti-competitive behaviour.
47

 The price control 
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methods were termed as ‗price surveillance methods‘.
48

 And, it was 

anticipated that the balancing act of the ACCC was bound to fail to instil 

confidence in the market.
49

 Despite the inhibitions, the role of ACCC 

ensures that there was no unwarranted price rise.
50

 The international 

experience regarding price monitoring authorities has been of little or no 

importance. After the introduction of GST in Canada in 1991, a separate 

Consumer Information Office was established to monitor price changes.
51

 

And to monitor the effects of the Consumption Tax on the Japanese 

economy, the Price Bureau of the Economic Planning Agency was 

entrusted with the task to check the effects on prices when the tax rate rose 

from three percent to five percent in 1997.
52

 Therefore, the pertinent 

question is not whether the NAA is the right body to perform the task but 

whether the price oversight role in relation to tax changes is monitored 

properly.  

VII.  A STEP TOWARDS A COLLABORATIVE EFFORT 

The crucial component of the ACCC‘s price oversight strategy was 

public awareness and campaigns that enabled the customer to be vigilant 

against any price rise. This step, however, was taken as a premeditated 
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action prior to the roll out of GST. In the Indian context, the time to take 

such pre-emptive actions is long gone. Nevertheless, the time is still 

appropriate for the NAA to conduct ‗monthly market surveys‘ and retails 

price surveys. These surveys can be great indicators for the potential 

profiteering in the market, which would not only help the consumers but 

also help in issuing pre-notices to the e-commerce websites, in case of 

non-compliance by the suppliers.  

In order to make compliance stricter, yet less burdensome for the 

NAA, both the vendors and the manufacturers must be included in the 

mechanism. A joint effort can be made by the companies in a specific 

industry and the NAA to publish a sample cost sheet to examine the 

accuracy of the total benefit passed on to the consumers. The company can 

obtain the cost data from the vendors and verify it with the sample sheet 

while keeping in mind commercial considerations. The incorporation of 

the vendors in the mechanism can be done by including an anti-

profiteering clause in the agreement between the vendor and the company. 

Subsequently the vendor will be required to furnish the details of the sale 

that indicate that the benefit is passed on.
53

  

VIII. CONCLUSION  

The transition period in the changeover to a new tax system is 

marked with turbulence and confusion in almost every country. At the 

outset, the government struggles to maintain a delicate balance between 

the market considerations and consumer protection. But over-regulation 
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and lack of transparency only adds to the confusion. There is a need for 

specific guidelines and procedures that ascertain the calculation of 

‗commensurate reduction‘.
54

 Having said that, the procedure must not 

follow a strait-jacket formula to calculate profiteering, instead it must 

incorporate relevant commercial factors as well.  

Moreover, the NAA must work with the industries and corporates 

to ensure effective compliance and better enforcement. This would not 

only reduce the burden on the NAA, but also give a chance to the industry 

to participate in better regulation. And lastly, to debate if at all price 

control or curb on profiteering is the right remedy for inflation caused due 

to a new tax regime,
55

 can be guided by international experience. 

Although it is believed that in a free economy, price control may disrupt 

the normal course of demand and supply, the prospective regulations must 

be guided by past experiences.  

As seen from the discussion above, the Indian position requires 

reconsideration of the current mechanism. And perhaps the first step in the 

right direction could be to remove the ambiguity in the provisions. 

Following which the regulator and the businesses can collaboratively 

participate in the effective implementation of the anti-profiteering clause 

under GST.  

                                                           
54

 Tasneem Bint Ghazi, Incomplete provisions: Anti-Profiteering Measures in India 

under the CGST 2017, KSLR COMMERCIAL FINANCIAL LAW BLOG (Oct. 10, 2019), 

https://blogs.kcl.ac.uk/kslrcommerciallawblog/2019/10/10/an-incomplete-provision-anti-

profiteering-measures-in-india-under-the-cgst-2017/#_ftn4. 
55

 Debashish Bandopadhyay, Rationale for Anti-Profiteering under GST - A Game of 

Truth or Dare!, TAX INDIA ONLINE, (Aug. 06, 2018), 

https://taxindiaonline.com/RC2/inside2.php3?filename=bnews_detail.php3&newsid=343

40. 



 

 

VOLUME VS. VALUE: 

MODALITIES TO PASS THE TAX RATE 

REDUCTION BENEFITS UNDER ANTI-

PROFITEERING PROVISIONS 

- Anuj Jain and Ashutosh Choudhary

 

ABSTRACT 

 

Would you prefer lower prices after a reduction in Goods and Services Tax 

(GST) or a higher quantity for the same rate instead? Section 171 of the Central 

Goods and Service Tax Act, 2017 (CGST) and Rule 126 of the CGST Rules 

framed thereunder do not provide any guidelines or parameters as to how the 

benefit of GST tax rate reduction is to be passed on to the consumers. In the 

absence of procedure and/or methodology to determine commensurate reduction 

in prices, different practices appear to be in vogue for passing-on the benefit to 

the recipient such as; Increase in grammage/quantity, reduction in the prices of 

the impacted products, discounts offered on the product, increase in cost of 

inputs, supply of free Add-ons on the impacted products. Lately, many of the 

issues have not been appreciated in the decisions pronounced by the National 

Anti-Profiteering Authority (NAA), leading to a spike in the litigation emanating 

on such issues under the nascent law. The anti-profiteering norms are silent 

on grammage benefits besides; the courts have shown distinguished opinions on 

the acceptability of increased grammage benefit as a way for passing the GST 

rate reduction. In this paper, the authors have critically analysed various judicial 

pronouncements pertaining to the debate between Volume vs. Value: Modalities 

to Pass the Tax Rate Reduction Benefits under Anti Profiteering Provisions. 

Moreover, the authors have suggested valid practices and methodologies that 

could be used by the suppliers to transfer the benefits arising out of reduction in 

GST rates to consumers. This is to cope up with the existing challenges and 
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lacunas under Anti Profiteering Provisions. 

 

I. INTRODUCTION 

In 2017, Anti-profiteering was tried out as a new concept and was 

introduced along with the Goods and Service Tax (hereinafter ‗GST‘). The 

intention of the legislature was to make sure that the benefit on account of 

effective reduction of GST rates and benefit of increased availability of 

Input Tax Credit (hereinafter ‗ITC‘) reaches the recipients and benefits are 

not pocketed by manufactures.
1
 Consequently, the legal issues pertaining 

to Anti-Profiteering arise as to how this benefit can be passed on to the 

ultimate recipients? What does ―commensurate reduction‖ mean? Notably, 

the word ―profiteering‖ finds no place in the text of Section 171 of Central 

Goods and Service Tax Act, 2017 (hereinafter ‗CGST Act, 2017‘)
2
. 

However, under the Section 171, the mischief which is sought to be 

tackled is not profit but ―profiteering‖
3
 that is, making exorbitant, 

excessive, and unjustifiable profits. 

The Authority for Advanced Ruling
4
  (hereinafter ‗AAR‘) and 

Appellate Authority for Advanced Ruling
5
 (hereinafter ‗AAAR‘) have 

been constituted to provide ―Advanced Rulings‖
6
 on exhaustive list of 

questions specified in the Section 97
7
 and Section 100

8
 of the CGST Act, 
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2017 respectively. In 2017, the constitutional validity of composition of 

the ―advanced ruling bodies‖, acting in judicial capacity, was challenged 

before the Hon‘ble Gujarat High Court
9
 on the ground that the 

composition amounts to ―Coram Non-Judice‖ due to absence of a judicial 

member in AAR and AAAR. Later in 2018, the petition was 

withdrawn.
10

    

Neither CGST Act, 2017 nor the Central Goods and Service Tax 

Rules, 2017 (hereinafter ‗CGST Rules‘) provides any guideline for 

determining the methodology and procedure for ascertaining the fact of 

profiteering by the supplier,
11

 and same has been left to the discretion of 

the National Anti-Profiteering Authority (hereinafter ‗NAA Authority‘). 

Moreover, in the CGST Act, there is no mechanism on the factoring of 

―commensurate reduction in the prices‖. Further, the CGST Act does not 

provide any procedure for determining the meaning of the phrase 

―commensurate reduction in prices‖. 

II. ANTI-PROFITEERING NORMS 

At the time of inception of the GST regime in India, there was a 

significant increase in the prices of the products and commodities because 

the suppliers were not passing the benefits to the recipients during the time 

when VAT was implemented in the country, thereby indulging in illegal 

profiteering.
12

 Anti-Profiteering provisions were incorporated under the 
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GST law to put a check on such illegal profiteering. Section 171 of the 

CGST Act provides for Anti-Profiteering measure which states that ―any 

reduction in rate of tax on any supply of goods or services or the benefit of 

input tax credit shall be passed on to the recipient by way of 

commensurate reduction in prices.‖
13

 In other words, the benefit of ITC or 

reduction in GST tax rate is required to be transferred to the recipients by 

reduction in the price of service provided or goods supplied.
14 

  

For this purpose, National Anti-Profiteering Authority was 

constituted
15

 which examines that ―whether ITC availed by any registered 

person or the reduction in the tax rate have actually resulted in a 

commensurate reduction in the price of the goods and/or services supplied 

by him‖.
16

 NAA has to determine ―whether the reduction in the rate of tax 

on any goods or services or the benefit of input tax credit has been passed 

on to the recipient by way of commensurate reduction in prices or not.‖
17

 

Further, NAA has to identify the registered persons who have not 

transferred the GST rate reduction benefit
18

 and is empowered to pass an 

order
19

 in the form of; (i) penalty which is equivalent to ten percent of the 

amount so profiteered;
20

 (ii) cancellation of the registration granted to a 
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person;
21

 (iii) reduction in prices of impacted product; (iv) return an 

amount to the recipient, which is equivalent to the amount that is not 

transferred by the way of commensurate reduction in prices along with the 

interest at the rate of ‗eighteen percent‘ from the date of collection till the 

date of the return of such higher amount; (v) in the case eligible recipient 

is not identifiable or does not claim return of the higher amount, then the 

money is credited to Consumer Welfare Fund (hereinafter ‗CWF‘).
22

  

III. ‘VOLUME VS. VALUE’ DEBATE: DETERMINING 

MODALITIES TO PASS THE TAX RATE REDUCTION 

BENEFITS  

Rule 126 of the CGST Rules states that ―the NAA may determine 

the methodology and procedure for determination as to whether the 

reduction in the rate of tax on the supply of goods or services or the 

benefit of input tax credit has been passed on by the registered person to 

the recipient by way of commensurate reduction in prices‖.
23

 However, no 

parameters have been prescribed yet. Section 171 of CGST Act mandates 

a supplier to pass the benefit of GST tax reduction and ITC to the 

recipients.
24

 The Section does not provide the supplier of goods and 

services any means of passing on the benefits of tax rates reduction or the 

benefit of ITC other than the absolute reduction in the prices of the goods 

or services.
25

 The section enumerates a ―commensurate reduction in prices 
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of goods or services‖ as a way to pass on the GST reduction & ITC 

benefits to recipients. Yet, no guidance has emerged from the government 

on the connotation of ‗commensurate reduction‘ and its applicability in 

various scenarios. It is necessary to define the term ―commensurate‖ 

mentioned in Section 171 of CGST Act and in this context the 

―commensurate‖ would mean ―adequate‖, ―proportionate‖ or 

―appropriate‖.
26

  

Under the Anti-Profiteering provisions, the flexibility of a suo 

moto decision concerning other modes of passing the benefits is not 

available to suppliers. However, several manufactures sought to adopt the 

method of grammage increase/ increase the quantity of product keeping 

the same price to pass on the GST rate reduction benefits to the ultimate 

recipients while others have sought to keep the price constant on certain 

pack size and reduce the prices in other pack sizes. Notably, such practices 

are adopted on account of the problems in changing the packaging and 

price of the products. As per the provisions of the Legal Metrology 

(Packaged Commodities) Rules 2011, the MRP should be re-fixed
27

 and it 

is also mandatory to declare the reduced MRP by stamping or affixing 

additional sticker or online printing.
28

 Fast-Moving Consumer Goods 

companies (hereinafter ‗FMCG‘) have an enormous package sizes in 

variety in line with market demands and many of them had sought to 

increase the quantity of the products instead of reducing the prices, seeing 
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it as more convenient, better, and financially viable way of passing on the 

GST cut.
29

 However, there still exists confusion as to whether these 

practices meet the Anti-Profiteering norms as the Anti-Profiteering 

provisions are silent on the method of grammage increase. 

A. Judicial Pronouncements 

In Pawan Sharma v. Sharma Trading Company,
30

 NAA did not 

consider the contention of the Respondent (intermediary) who contended 

the transfer of commensurate benefit to the recipient via increase in 

grammage of Vaseline to 400 ml from 300 ml. It found him liable for 

profiteering as the respondent was only an agent and was not in a position 

to increase the quantity of the product. Further, Respondent availed the 

ITC of 28% and was consequently duty-bound to transfer the benefits by 

reducing the base price of the product. Despite this, NAA in Ankit Bajoria 

v. Hindustan Unilever Limited (HUL),
31

 allowed the transfer of benefit via 

increase grammage. It held that if the genuine interest of the businesses is 

to pass on such benefits to the ultimate consumers then the authority 

should also consider the practical options available to the businesses. 

Thus, extra quantity at the same price is definitely a benefit to the 

consumers, which is the intention of the anti-profiteering laws. Therefore, 

an increase in volume with the same prices would fulfil the spirit of the 

law. However, the Delhi High Court has put a stay on the order passed by 

NAA in the HUL case on the ground that the matter involves some 

important issues that require a detailed examination of contentions of both 
                                                           
29
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30
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the parties.
32

 

Further, in DGAP v. Nestle India Ltd.,
33

 the DGAP in its report 

mentioned that the provisions of the Section 171 of CGST Act, 2017 

require that benefit of GST tax reduction can be transferred only by 

commensurate reduction in the prices and by no other method. However, 

NAA with an intention to ensure that the benefit of tax reduction has been 

passed by the respondent and has not been pocketed by him, deviated from 

the report of the DGAP and had allowed the respondent to produce 

necessary evidences to support his claim of passing on the benefit via 

commensurate grammage increase or increase in the quantity. Similar 

position has been adopted by NAA in DGAP v. L’Oréal India Pvt Ltd,
34

 

wherein the respondent put forth different methodologies that it adopted to 

pass the benefits to the recipients as; (i) Post supply price reduction 

(Discount); (ii) Price reduction and MRP reduction on package; (iii) 

Higher grammage/ Quantity increase. NAA relied on the case of 

Hindustan Unilever Limited,
35

 and was inclined to accept the contention of 

the respondent pertaining to the transfer of the GST benefit via grammage 

increase. However, the respondent did not furnish the relevant documents 

to establish the above claim and the authority has directed to produce the 

documents to the DGAP. 

                                                           
32

 Delhi HC stays demand made on HUL by the National Anti-profiteering Authority, THE 

ECONOMIC TIMES (Jan. 16, 2019), https://economictimes.indiatimes.com/industry/cons-

products/fmcg/delhi-hc-stays-demand-made-on-hul-by-the-national-anti-profiteering-
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  DGAP v. Nestle India Ltd, 2019 VIL 63 NAA. 
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 DGAP v. L‘Oreal India Pvt Ltd, 5/2019, dated 03 January 2020. 
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 Ankit Bajoria v. Hindustan Unilever Limited (HUL), 2018 VIL 17 NAA. 



116          RGNUL FINANCIAL AND MERCANTILE LAW REVIEW   [GST SPL. ED. 

In Crown Express Dental Lab v. Theco India Pvt. Ltd.,
36

 NAA 

provide that it would account for the supply of additional material as a 

valid mechanism to pass on GST benefit. However, in the absence of any 

proof to support Respondent‘s contention, its claim that additional 

material was indeed supplied to the customer was not entertained.  

As far as offering discounts is concerned, NAA held that discounts 

are provided by suppliers out of their own resources and thus, the same 

cannot be said to be a part of the taxable value of the product.
37

 It was held 

that such a reduction could not be attributed to their compliance with the 

anti-profiteering provision. In Neeru Varshney v. Lifestyle International 

Pvt. Ltd,
38

 NAA was of the view that discounts offered by the suppliers on 

the products are regular trade practices. Consequently, they cannot be 

considered to have been given in lieu of the tax rates reduction.  

In the case of Kumar Gandharva v. KRBL Ltd.,
39

 NAA accepted 

the argument concerning the increase in cost of inputs and abstained from 

prosecuting the taxpayer under the anti-profiteering. It was held that given 

the increase in the cost of inputs, an enhancement in the price of the output 

product was justified. This order by NAA brought a much-needed clarity 

that an increase in production costs due to market forces is a valid 

consideration while determining profiteering. 

In light of the above judicial pronouncements, NAA has given a 

wider approach to the term ―commensurate reduction‖ under Section 171 

of CGST Act and is inclined to allow the grammage increase or increase 

                                                           
36

 Crown Express Dental Lab v. M/s Theco India Pvt. Ltd., 15/2018 dated 28 November 

2018. 
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39
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in quantity of the impacted product as the methodology to transfer the 

benefits of GST rate reduction to the ultimate consumer under Rule 126 of 

CGST Rules, 2017. 

B. Rules of Statutory Interpretation 

The phrase ―commensurate reduction‖ needs to be reasonably 

interpreted as per the ―rules of statutory interpretation‖ and in a manner 

that deals with the mischief of profiteering to tackle unreasonable 

exploitative profit. ―If the choice is between two interpretations, the 

narrower of which would fail to achieve the manifest purpose of the 

legislation, the court should avoid a construction which would reduce the 

legislation to futility, and should rather accept the bolder construction, 

based on the view that Parliament would legislate only for the purpose of 

bringing about an effective result.‖
40

 

The mischief of the profiteering and exploitative profit can be 

tackled via two acceptable interpretations available for the term 

―commensurate reduction‖ i.e. volume and value. On the plain reading of 

the Section 171 of CGST Act, the strict interpretation of the term 

―commensurate reduction‖ is only limited to the value i.e. reduction of 

price of the impacted product. However, the wider interpretation of the 

phrase ―commensurate reduction‖ includes both volume and value i.e. 

grammage increase in the impacted product and reduction of the price. 

The authorities should adopt the bolder interpretation of the term 

                                                           
40

 Mohan Singhania v. Union of India, AIR 1992 SC 1 (India); Nokes v. Doncaster 
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―commensurate reduction‖ to bring an effective result, keeping the interest 

of the suppliers and to promote the fair market economy for which the 

GST has been implemented. 

C.  ‘Commensurate Reduction’ should not be construed in Strict 

Sense 

It is a general rule in jurisprudence that the word ‗shall‘ is 

mandatory in nature and one has to look at the object of the provision, the 

purpose for which the provision has been made, its nature, and the 

intention of the Legislature to determine whether it is directory or 

mandatory.
41

 When the word ‗may‘ has been used in a provision
42

 and/or 

there is no penalty for the non-fulfilment of such provision
43

 and/or the 

provision is discretionary in nature,
44

 such provision may be considered 

directory.  

The legislative intent behind the enforcement of Section 171 of 

CGST Act, 2017 is to stop the illegal profiteering and to pass the benefits 

of the GST reduction or ITC to the recipients.
45

 Section 171 of CGST Act, 

2017 can be divided in two folds, first, ―any reduction in rate of tax on any 

supply of goods or services or the benefit of input tax credit shall be 

passed on to the recipient‖; second, ―the way of commensurate reduction 

in prices‖ to transfer such benefits to the recipients.
46

 The use of word 

―shall‖ in the first part pertaining to the transfer of the GST benefits can be 
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said to be mandatory, considering the legislative objective of the Section 

171 of the CGST Act, 2017.  

The second part pertaining to the way of doing such transfer of the 

benefits can be said to be directory in nature as the penalty is only for the 

non-fulfilment of the legislative intent and not for choosing the different 

mode to pass the GST reduction benefit. This is because, in such 

situations, the end recipient is ultimately getting benefitted. Further, under 

Rule 126 of CGST Act, 2017 the word ‗may‘ have been used and NAA 

has discretion to decide any procedure and methodology for fulfilment of 

the legislative intent under Section 171 of the CGST Act, 2017. Thus, 

―commensurate reduction in prices‖ should not be construed in strict sense 

and other modalities to pass the benefit under Section 171 of CGST Act, 

2017 can be accepted. 

IV. INTERNATIONAL JURISPRUDENCE 

The procedure followed in Malaysia and Australia with respect to 

passing of tax reduction benefits should be taken into consideration for the 

reasonable interpretation of ‗commensurate reduction‘. 

A. Malaysia 

On 10 May 2018, new Malaysian Government scrapped the GST 

Act, which has been decided to be replaced by ―Sales and Service Tax‖
47

. 

However, the laws in relation to the ―anti-profiteering‖ are not mentioned 

in the GST Act. The Malaysian lawmakers introduced ―the Price Control 

                                                           
47

 Dale John Wong, 3 Common Misconceptions about GST & SST, and Why they're 

Wrong, VULCAN POST (May 18, 2018), https://vulcanpost.com/639950/gst-sst-
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and Anti Profiteering Act, 2011‖ to control the charges for the services 

and prices of goods and to prohibit unreasonable and high profiteering by 

the suppliers.
48

 During its GST tax transition period in 2015, Malaysia 

enacted a similar provision to control price inflation through the ―Price 

Control and Anti-Profiteering Regulation 2014‖ (hereinafter ‗PCAPR‘). 

The mandate of the PCAPR is to ascertain a reasonable ―Net Profit 

Margin‖ (hereinafter ‗NPM‘) for each and every product.  

During the given time frame, any profit which is charged above the 

determined NPM shall be considered as ―Unreasonably High Profit‖ and 

liable to be penalized according to the law. The prescribed formula for 

determination of net profit margin took into account factors such as impact 

of taxes on pricing, supply and demand conditions, circumstances of the 

geographical & product market, supplier costs etc. In other words, 

existence of ‗profiteering‘ is determined by considering the overall 

economic and commercial scenarios and not merely on the availability of 

tax credits or on the basis of tax rates.
49

 

B. Australia 

The Anti-Profiteering Measures in Australia aimed to stop ―price 

exploitation‖ based on the ―Net Dollar Margin Rule‖.
50

 In essence, the 
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principle states that if the GST caused taxes and costs to fall by $1, then 

prices should also fall by $1. At the same time, if the cost of the business 

rose by $1, then prices may rise by not more than $1.
51

 The rule defined 

that:  

  A business is considered to be engaged in price 

exploitation in the process of GST implementation if; (i) it 

increases net profit margin by increasing prices by more than 

the quantum of rise in taxes or by not reducing its prices 

adequately; (ii) it regulates the supply; and (iii) it charges 

unreasonably high prices even after taking into account supply 

and demand conditions, supplier costs and exceptional 

circumstances like long-term non-reviewable price contracts 

entered into by businesses and the price regulation prevalent in 

an industry commercial realities factored.
52

 

 

Similar context has been dealt by NAA in the case of Ankur Jain v.  

Kunj Lub Marketing Pvt Ltd.,
53

 wherein the respondent contended that, it 

is inconvenient to pass on the benefit of GST rate reduction to the 

consumer due to the issue pertaining to the legal tender as ultimate 

reduction in the price of the product would have been 25 paise. However, 

NAA rejected the contention on the basis of the reasoning that respondent 

had no mandate to deny the benefit of reduction of tax rate due to the 

problem of legal tender as he had no legal authority to fix MRP and it was 

for the customer to furnish the required legal tenders. Instead, the authors 

suggest that the authority should have accepted the contention of the 
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respondent on the basis of method of ―substantial reduction‖ in MRP on 

reasonable margin variation similar to the ―Net Dollar Margin Rule‖ 

prevalent in Australia. 

V. SUGGESTIONS 

Certain suggested practices can help mitigate potential risk due to 

the lack of certainty on the exact methodology for determining 

―commensurate reduction in prices‖ for passing the GST Tax Reduction 

Benefits to consumers:  

1. The passing of GST rate reduction benefit to recipients by way of 

grammage benefit or increase in weight of impacted product should be 

allowed as a methodology and procedure under Rule 126 of CGST 

Rules, 2017. 

2. The relevant authorities should be tasked to frame guidelines for what 

constituted commensurate reduction, conducting surveys analysing the 

effects on prices, and consulting businesses about understanding price 

changes.  

3. The overall commercial, economic scenario, circumstances of the 

geographical and product market should be considered while 

determining the profiteering in line with NPM prevalent in Malaysia. 

4. A ―reasonable margin variation‖ or ―substantial reduction‖ method 

should be allowed in line with ―Net Dollar Marginal Rule‖ prevalent 

in Australia. Detailed rules regarding computation of margins should 

be framed so that no discretionary power is left with any authority. If 

the variation in margin is within such allowable range, no registered 

person should face the penal consequences u/s 171 of the Central 
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Goods and Services Act. 

5. The benefits of ITC or reduction in rate of tax should be closely 

computed and monitored, to ensure ―commensurate reduction in 

prices‖. 

6. Section 171 of CGST Act needs to be purposively construed and due 

regard should also be given to the prevalent trade practices. The 

practical options available to the suppliers of that particular trade 

should also be taken into consideration. 

7. The suppliers can do re-stickering of MRP instead of incurring 

additional cost on new packaging material. 

8. Benefit of commensurate reduction in price is required to be passed on 

to the next receiver in the supply chain/service network and the next 

receiver in chain should be adequately updated of the passing-on of 

this benefit down the supply chain/ service network to the end 

customer/ end service receiver. 

9. The CGST Act does not provide any time frame within which such 

―commensurate reduction in prices‖ is to take place and in the absence 

of any such time frame, a ―reasonable time period‖ should be given to 

a supplier to bring about the necessary reduction in prices in view of 

the GST rates reduction. 

VI. CONCLUSION 

Any GST rate reduction by the Government should always be seen 

as a sacrifice made by the Government from its own kitty of revenue, in 

the interest of the consumers in particular and society at large. The 

emphasis should be laid on non-retention of benefit of reduction of tax 
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rates by the suppliers and its due passage to the recipient in compliance 

with the Section 171 of CGST Act, 2017. The Rule 126 of CGST Rules, 

2017 uses the words ―the Authority may determine the methodology and 

procedure…‖ unless NAA prescribes any such methodology or procedure, 

in future NAA may have to deal with various interpretations that will 

come before it during the investigation on the meaning of the phrase 

―commensurate reduction in prices‖. Since the law is silent on the exact 

definition of the phrase ―commensurate reduction in prices‖, one could 

easily argue that there are two views possible on the issue at hand i.e. 

―Volume and/or Value‖. 

Further, to prevent unnecessary litigation, NAA should publish 

detailed guidelines defining ―profiteering‖, exemptions to this definition 

and ―commensurate benefit‖. NAA should also establish specific 

procedures to ascertain the amount of profiteering and the commensurate 

benefit that is to be passed on to the ultimate recipient. Besides, the 

methods adopted for such calculations ought to be re-formulated 

incorporating market conditions and other relevant factors. A smooth 

transition into strict but fair anti-profiteering regimes is achieved by 

several countries like Malaysia and Australia and it is high time that an 

effective and smooth transition should be achieved by India too. The Act 

in itself should bring certainty with regard to Section 171 of CGST Act 

and should prescribe the substantial mechanism / do‘s and don‘ts with 

reference to ―commensurate reduction in prices‖. This would provide 

clarity and certainty to the suppliers of goods or services while dealing 

with any reduction in rate of tax or benefit of input tax credit. 
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ABSTRACT 

 

Casinos are a million dollar industry in India. It accounts for a huge corpus of tax 

for the Government in the form of direct as well as indirect tax. Under the 

indirect tax, sum of money charged by the casino for providing various services is 

chargeable to tax. It is with the difference of interpretation between the 

department and the casino industry that the taxability of services provided by the 

casinos comes to question. The casino charges a commission from the winnings 

of a player for providing the services to a person who places the bet. But the 

Department of Revenue vide Circular No. 27/01/2018-GST, stated that the Goods 

and Services Tax amounting to 28% shall be levied on betting/ gambling services 

being provided by the casinos on the transaction value of betting, i.e., the total bet 

value. However, ―consideration‖ as defined under Sec. 2(31) of the Central 

Goods and Service Tax Act, 2017 is any payment made or to be made, whether in 

money or otherwise, in respect of, in response to, or for the inducement of, the 

supply of goods or services, or both, whether by the recipient or by any other 

person. This paper discusses the scope of taxability of services under Goods and 

Services Tax as well as pre- Goods and Services Tax regime with respect to the 

definition of consideration. It also highlights the comparative analysis of the 

taxability of such services with reference to international jurisprudence and 

rulings of courts of different countries on the same. The paper also attempts to 

discern the judicial standpoint on issues relating to the interpretation of inclusive 

or exclusive nature of the definition of consideration in its various rulings. This 

paper concludes by providing an exhaustive research explaining a true and fair 

standpoint of law on the said issue and suggesting recommendations.  
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I. INTRODUCTION 

India being a welfare state has always looked down upon gambling 

and betting industry because of the social stigma attached to it. It was 

always looked down by the society as it was considered morally wrong. 

Gambling and betting industry in India is heavily restricted except for 

selected categories in lottery and horse racing. While the critics argue that 

gambling and betting leads to an increasing number of crimes in the 

society, the proponents on the other hand have held that regulated 

gambling can contribute to huge source of revenue for the public 

exchequer. Even though gambling is restricted there is a huge illegal 

gambling industry operating in India. Studies have suggested that the 

betting market in sports alone amounted to USD 60-130 billion and the tax 

estimation if collected would amount to USD 20-30 billion.
1
  

Gambling is a state subject and only states in India are entitled to 

make laws regulating it. Entry 34 in List II in Seventh Schedule of the 

Constitution of India gives powers to States to make their own betting 

laws and gambling laws and policy within their territories.
2
 The Public 

Gambling Act, 1867 is a central legislation that prohibits all games of 

chance except lotteries and games of skill.
3
 Casinos have been set up to 

facilitate the gambling industry and currently only 3 states i.e., Goa, 

Daman and Sikkim have legalized casinos in their respective states.
4
 In 
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2019, the amount of revenue collected through tax in Goa alone amounted 

to Rs.411 crores.
5
  

Goods and Services Tax (hereinafter referred as ‗GST‘) has 

brought the taxability of gambling and betting under its purview.
6
 

However, the clarification issued by the Department of Revenue on 

January 27, 2018 has brought the legal tenability of the circular itself into 

question. According to the said circular, the value of supply shall be taken 

as 100% of the face value of the bet or the amount paid into the totalisator 

and not just the value of commission charged by the casinos. In this paper, 

the authors argue the legal standing of the said circular and its legal stand-

ability with Section 15, Central Goods and Services Tax Act, 2017 

(hereinafter referred as ‗the Act‘) read with Rule 31A(3), Central Goods 

and Services Tax Rules, 2017 (hereinafter referred as ‗the Rules‘). 

II. GOODS AND SERVICES TAX: AN OVERVIEW 

The Constitution of India being the supreme law of the country, 

grants the authority for levying tax. Article 265 of the Constitution states 

that no tax shall be levied except by the authority of law. The expression 

―authority of law‖ implies that the procedure for imposing the liability to 

pay a tax has to be strictly complied with.
7
 The Constitution, in making 

the distribution of legislative powers between the Union and the States, 
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has enumerated various items of legislations in the three lists under which 

the Union and the State Governments have the authority to make laws.
8
 

Such lists include taxes like Customs Duty and Central Excise that were 

levied and collected by the Central Government under Entry 83 and Entry 

84 of the Union List, whereas taxes like Value Added Tax (VAT) are 

levied and collected by the State Government under Entry 54 of the State 

List. The State Government under Entry 34 has the authority to levy and 

collect taxes for betting and gambling.
9
  

It is in the presence of a mixture of multiple central, state and local 

levies that the need for a uniform taxation regime became inevitable. The 

idea was to bring the ground plan of a harmonized system of indirect tax 

into reality by subsuming the count of taxes under one bracket of GST. It 

was rolled out in India on April 1, 2017. GST subsumed in itself various 

union and state taxes including tax on betting and gambling by amending 

Article 246 of the Constitution of India. 

GST law intends to depart from the historical concept of ―taxable 

event‖ understood under State VAT laws and excise laws by levying tax 

on the ―supply of goods and/or services.‖  

The term ―actionable claim‖ defined under Section 2(1) of the Act 

states that it shall have the same meaning as assigned to it in Section 3 of 

the Transfer of Property Act, 1882.
10

 As per Section 3 of the Transfer of 

Property Act, 1882, ―actionable claim means a claim to any debt, other 

than a debt secured by mortgage of immoveable property or by 

hypothecation or pledge of moveable property, or to any beneficial interest 
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in moveable property not in possession, either actual or constructive, of 

the claimant, which the civil courts recognize as affording grounds for 

relief, whether such debt or beneficial interest be existent, accruing, 

conditional or contingent.‖
11

 

There exists a statutory difference in the definition of ‗goods‘ as 

defined under the Act and Sales of Goods Act, 1930. The definition of 

goods under Section 2(52) of the Act refers to every kind of moveable 

property other than money and securities but includes actionable claim, 

growing crops, grass and things attached to or forming part of the land 

which are agreed to be severed before supply or under a contract of 

supply.
12

 Thus, actionable claims fall under the definition of ‗goods‘ under 

the Act, whereas Sales of Goods Act, 1930 excludes actionable claims 

from the definition of goods.
13

 Some examples of actionable claims 

include – lottery, betting, gambling, debenture, bank guarantee, etc.  

Section 7 of the Act defines the scope of ―supply‖ and specifies 

certain activities or transactions that shall not be treated either as supply of 

goods or services included under Schedule III of the Act.
14

 Such activities/ 

transactions as stated under paragraph 6 of Schedule III include actionable 

claims, other than lottery, betting, and gambling. Therefore, lottery, 

betting and gambling being actionable claims alone shall be included in 

the definition of ‗goods‘. All other actionable claims shall not be treated as 

supply under GST.  
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III. VALUATION OF SUPPLY FOR BETTING AND GAMBLING 

The scope of ―supply‖ under Section 7 of the Act includes various 

forms such as sale, transfer, barter, exchange, etc. of goods and services 

made or agreed to be made in furtherance of business. Such supply is 

made for a consideration. However, importation of services whether or not 

in furtherance of business but for a consideration is also considered supply 

under this section.
15

 It also includes activities specified in Schedule I 

made/ agreed without consideration thereby.
16

  

While Section 7 specifies the scope of ―supply,‖ Section 15 of the 

Act crystalizes common law provisions for determining the value of 

supply of goods and services. It states that ―the value of supply to be 

transaction value for the price actually paid or payable for the said supply 

of goods and services or both. It provides that supplier and recipient to not 

be related and price being the sole consideration for the supply.‖
17

  

When value of supply cannot be determined as per Section 15 of 

the Act, the same is ascertained using the rules formulated by the GST 

Council. For determining such valuation of supply for lottery, betting, 

gambling and horse racing, an amendment was brought in vide Rule 31-A 

of the Notification
18

. It states that: ―The value of supply of actionable 

claim in the form of chance to win in betting, gambling or horse racing in 
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a race club shall be 100% of the face value of the bet or the amount paid 

into the totalisator.‖
19

 

IV. CASINOS: FROM OPERATION TO TAXATION  

Entry 34 of the State List in the Seventh Schedule of the Indian 

Constitution gives powers to States to make their own betting and 

gambling laws and territorial policies. Presently, various forms of 

gambling and betting, including setting up of casinos, are legal in Goa, 

Daman and Sikkim.
20

 The Goa, Daman and Diu Public Gambling Act, 

1976 allows setting up of a casino at 5-star hotels and off-shore vessels 

with prior permission of the Government.
21

 

According to the standard procedure of operation, a person has to 

pay an entry fee upon entering a casino. Such entry fee is for the entry into 

a casino in which a person may avail services like food, beverages, 

gambling, etc. He may also buy casino chips in exchange of legal currency 

to play games in a casino. The ‗entry to  casinos‘ and ‗gambling‘ being 

two separate services are subjected to taxability under GST, which is 

levied at 28% (14% Central GST and 14% State GST)  for availing each 

of such service.
22

  

However, for the purpose of such taxability, the method of 

determining taxable amount was not specified under the present rule of 

taking value of supply to be 100% of the bet placed, which brought the 
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 Id. 
20

 Parasar, supra note 2. 
21

 Goa, Daman and Diu Public Gambling Act, 1976, No.14, Acts of Legislative Assembly 

of Goa, Daman and Diu, 1976, § 13a. 
22

 Notification No. 11/2017-Central Tax (Rate) (June 28, 2017); Circular No. 27/01/2018 

(Jan. 4, 2018). 
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casino industry to a standstill. Further, the Bombay High Court in 

Gurdeep Sachar v. Union of India (Dream 11 case) held that the taxability 

for a game of chance is totally different from a game of skill.
23

 It also held 

that the winnings in a casino are considered to be a game of skill and not a 

game of chance. Hence, the rule of charging tax on the game of chance 

finds applicability in the instant dispute of taxability in casinos pertaining 

to the winnings as a game of skill. After a series of representation received 

form trade and industry regarding the levying of GST on the gambling and 

betting services in casinos, a circular was issued to clarify the procedure. It 

stated that: ―GST @ 28% would apply on entry to casinos as well as on 

betting/ gambling services being provided by casinos on the transaction 

value of betting, i.e. the total bet value, in addition to GST levy on any 

other services.‖
24

 According to this circular, each time a person places a 

bet, GST shall be levied on the bet value which is an impracticable and 

cumbersome process for the casino industry to perform. The clarification 

has been issued without taking into account the methodology of how 

casinos operate. 

The transaction value of betting i.e., the total bet value, holds no 

tenability in light of the interpretation of the provisions of the Act. Section 

15, CGST Act, 2017 specifies the value of taxable supply to be the 

transaction value which is price actually paid or payable for such supply of 

goods or services.
25

 With reference to gambling and betting in casinos, the 

transaction value would be the amount or commission charged by the 

casino operator for providing the facilities to allow the players to play in 
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 Gurdeep Sachar v. Union of India, (2019) VIL 283 BOM. 
24

 Circular No. 27/01/2018 (Jan. 4, 2018). 
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 CGST Act, 2017, § 15. 
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the casino. The same stands challenged against Rule 31-A which states 

that: ―The value of supply of actionable claim in the form of chance to win 

in betting, gambling or horse racing in a race club shall be 100% of the 

face value of the bet or the amount paid into the totalisator.‖
26

 

Furthermore, as per the circular issued, the entire bet value is to be 

subjected to taxability and not just the commission charged.
27

  

V. ANALYSIS 

The issue of taxability after valuation of services in casinos 

because of different interpretations of Section 15 of Act and Rule 31(A)(3) 

has led to a wider array of issues under the GST. In relation to this, 

Section 15 of the Act provides for the value of supply to be the value of 

the transaction or the price paid or payable for the said supply. Price being 

the ‗consideration‘ to the supply automatically acquires greater importance 

to the supply which becomes the determinant factor in valuation of 

services. 

‗Consideration‘ as defined under GST includes any payment made 

or to be made in response to/inducement of the supply of goods or 

services.
28

 Such definition by using the word ―include‖ broadens the 

meaning of the expression to understand not only such things which the 

expression naturally signify but also those which the clause declares to be 

included.
29

 Furthermore, the Indian Contract Act, 1872 defines the term 
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 Notification No. 3/2018-Central Tax (Jan. 28, 2018). 
27

 Circular No. 27/01/2018 (Jan. 4, 2018). 
28
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29
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―consideration‖ as the act of doing or abstaining from performing a 

promise at the desire of the promisor.
30

 In casinos, such consideration 

being the amount charged by the casino operator becomes the transaction 

value on which GST is to be levied. The term ―inducement‖ as common to 

both the definitions explained above thereby necessitates a nexus between 

supply and consideration which holds paramount importance in case of 

valuation of services under GST to be collected by the casinos.  

A. Rule ultra vires the Act 

The rules being a subordinate legislation cannot go beyond the 

scope of the provisions of the Act. The rulemaking power under any Act 

does not allow the subordinate legislation to extend the scope and powers 

of the Act itself.
31

 This fiasco brings two issues that need to be taken into 

consideration to answer the issue of taxability levied on casinos. The first 

issue being the determination of Value of Supply, and the second, the 

impracticability of levying GST on each bet that is placed in the Casino. 

B. Taxable Value of Supply 

The taxable value of supply is the consideration charged for 

providing goods and services. In the instant case, the casino operator 

either earns a commission from the total earning of the players or the 

amount of the total stakes/bets placed by players less the winnings and 

other amounts paid out to players in connection with that bet. 

                                                           
30

 Indian Contract Act, 1872, No. 9, Acts of Imperial Legislature, 1872, § 2(d). 
31

 Add. District Magistrate (Rev.) Delhi Admin. v. Siri Ram, (2000) 5 SCC 451. 
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The above issue was raised in the 36
th

 meeting of the Good and 

Services Tax Council and it was stated before the council that net amount 

or Gross Gaming Revenue (GGR) would stand the principle of fairness if 

it was taxed, and not the face value of the bet. It was also recommended 

that the matter be sent to Fitment Committee or the Law Committee to 

which the Council agreed.
32

 Thereafter, the Fitment Committee submitted 

a report suggesting two alternatives in place of Rule 31A: 

OPTION-1 

(i) In cases where the casino operator charges a commission or 

participation fee, by whatever name called, from the players, 

the said commission or participation fee shall be the value of 

the supply; or  

(ii) In all other cases, the value of the supply shall be the 

revenue of the casino operator and shall be calculated in the 

following manner, namely, - Value of supply = (Value of the 

total stakes/bets placed by players) - (the winnings and other 

amounts paid out to such players in connection with the said 

stakes/bets)  

Explanation - For the purposes of this sub rule, the value of 

supply shall be determined at the end of the day by reference to 

the aggregate taxable value of transactions during that day.
33

 

 

According to this rule, if the casino operator charges a commission 

or a participation fee, then that shall be taken as the value of supply and 

GST shall be charged on that value. However, if there is no commission 

charged, then for determining the value of supply, the total bets placed by 
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 Fitment Committee, Goods and Services Tax Council, Agenda for 36th GST Council 

Meeting, Agenda Item 7 (25 Jul 2019); Minutes, 36th Goods and Services Tax Council 

Meeting (July 27, 2019). 
33

 Fitment Committee Recommendations, 37th GST Council Meeting, Annexure 5, S. 
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the buyer shall be subtracted from the amount he earned (winnings) 

respectively while placing those bets. This difference is also called as 

Gross Gaming Revenue (hereinafter ―GGR‖). Accordingly, the value 

which the casino operator earns from a bet is considered for the valuation 

of the supply and GST is charged on it. Under this only the net amount 

and not the gross amount is charged under the GST. 

OPTION-2 

Value of supply in case of Casino:-  

(a) For entry into casino, the value of supply shall be 100 

percent of the transaction value charged for the entry to the 

casino and  

(b) For gambling and betting services provided by a casino 

operator, the value of supply shall be deemed to be 30% of the 

transaction value of betting.  

Explanation: – 1. Winnings in a casino in the form of casino 

chips or any other name called won by a person inside a casino 

used further for betting and gambling activities provided by a 

casino operator shall not be considered as an entry fee or value 

of supply.  

2. Any part of casino chips or entry fee separately deposited 

temporarily in any account like escrow account for distribution 

of prize money shall continue to be part of taxable value.
34

 

 

Under this rule, if there is an entry fee that is charged from a 

person, then whole of the entry fee shall be included in the value of 

supply. However, for gambling and betting services, the amount has been 

decreased to be 30% of the total amount of the transactional value. This 

brings relief to casino operators as the value of taxable supply is decreased 

and hence, less amount of tax is charged from the person. To understand 

the above mentioned suggestions, following illustrations can be referred: 
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ILLUSTRATION: 

Arun is a businessman and he visits a casino in Goa. For his entry 

into the casino, Arun is charged Rs. 3000. He plays a round of blackjack 

wherein he places a bet at multiple times. The amounts of bet placed and 

the amount earned in each bet is as mentioned below. 

Rounds of bets 

placed  

Amount wagered Prize (Winnings) 

1 15000 5000 

2 20000 7000 

3 12000 Nil 

 

The calculation of the valuation of supply in each of the following steps is 

mentioned as follows-  

Scheme Rule 31A Option 1 Option 2 

Valuation 

of supply 

Value of supply will 

be charged separately  

1. Amount paid for 

entering the Casino  

2. Total amount of bet 

placed in the casino. 

Under this scheme 

of valuation,  

1. The participation 

fee i.e., the entry 

fee. 

2. Total amount 

wagered- Total 

amount earned. 

 

Value of 

supply will be 

charged 

separately  

1. Amount 

paid for 

entering the 

Casino  

2. The value of 

supply shall 

deemed to be 
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30% of the 

transaction 

value of 

betting.  

 

Effective 

Value 

1. 3000 (amount 

charged for entering 

the club)  

2. 15000( Round 1) 

3. 20000( Round 2) 

4. 12000(Round 3) 

1. 3000 (amount 

charged for 

entering the club). 

2. 15000-5000(1
st
 

round) 

3. 20000-7000(2
nd

 

round) 

4. 12000-nil (3
rd

 

round) 

1. 3000 

(amount 

charged for 

entering the 

club) 

2. 47000 (total 

amount of bets 

placed) 

Tax rate 28% of 3000 + 28% 

of 47000 

28% of 3000+ 28% 

of 35000 

28% of 3000 + 

28% (30% of 

47000) 

Total tax 

collected 

14000 10640 4788 

*Under Rule 31A tax must be collected each time the person places a bet. 

 

1. Under the first method Rs. 47000 is taken as the total amount of 

bet, whereas the total amount of consideration that should be charged is 

Rs. 35000 because the taxable value of supply is the consideration charged 

for providing goods and services and in the instant case it is Rs. 35000 as 
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amount worth Rs. 12000 is returned back to the person as his winnings in 

the bet. 

2. The third method might be successful in a case where a person 

has earned more than he has placed a bet for. In such a case, this method 

shall prove to be successful as this provides a constant flow of revenue to 

the Government treasury irrespective of the amount wagered and the 

amount earned. This method can also be taken into consideration as only 

30% of the total transaction is taken into consideration. 

According to the Rule 31A (3) of the Rules, the casino operators 

shall have to levy GST each time a bet is placed by the player. Rule 31A 

states that the value of supply shall be 100% of the face value of the bet or 

the amount paid into the totalisator. This will be a cumbersome process as 

each man can play multiple rounds and the casino operator has to monitor 

each and every transaction of game and levy tax at each stage. Instead the 

law shall be amended and GST shall be calculated on the total amount of 

the transaction that a player undertakes in a day. The methodology to 

calculate the transaction value according to the suggestions of Fitment 

committee is as follows: 

Scheme Option 1 Option 2 

Valuation Case 1: When total 

commission is charged in 

winnings then the total 

winning of the person is 

calculated in a day and on 

said value GST is levied. 

For gambling and betting 

services provided by a casino 

operator, the value of supply 

shall be deemed to be 30% of 

the transaction value of 

betting. Thus, this is 
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Case 2: Value of supply = 

(Value of the total 

stakes/bets placed by 

players) - (the winnings 

and other amounts paid out 

to such players in 

connection with the said 

stakes/bets) Hence in the 

above valuation method all 

the bets placed by a person 

in a day are added and the 

amount earned one each 

bet is subtracted. Hence the 

resultant figure is 

chargeable to tax. 

relatively easier to calculate 

as the total amount of bet 

placed in a day is the 

transaction value in this 

method 

Additional  Participation fee is added 

in the instant case 

Entry fee is added in the 

instant case 

 

VI. INTERNATIONAL OUTLOOK: TAXABLE BASE  

Due to the problematic technical issues, the European Union (EU) 

has traditionally opted to exempt the gambling services from taxation.
35

 

However, some member states are still at liberty to levy tax on certain 

forms of gambling which brings the determination of taxable value into 

                                                           
35

 FABIOLA ANNACONDIA & LAURA ALONSO, VAT AND FINANCIAL SERVICES: 

COMPARATIVE LAW AND ECONOMIC PERSPECTIVES (R.F. Brederode & R. Krever eds., 
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picture.
36

 Such guidelines relating to the determination of taxable base are 

contained in Value Added Tax (VAT) Directive.
37

 It states that, ―the 

taxable amount shall include everything which constitutes consideration 

obtained or to be obtained by the supplier.‖
38

 Further, the issue relating to 

assessment of inclusion or deduction of pay-out (winnings/prize) given to 

the player has also been interpreted by the European Court of Justice 

(ECJ).
39

  

It ruled that, for determination of the deductible proportion of input 

VAT paid, the amount pre-determined by ‗legislation‘ that must be paid 

back to players as winnings must not be included in calculating the 

deductible input VAT, since such amount cannot be regarded as forming 

part of the turnover of the organizer of the game.
40

 

Gambling services in Australia
41

 and New Zealand
42

 follow the 

same methodology for determination of taxable base under consideration 

within their respective laws. In both the countries margin VAT system is 

followed under which VAT is applied only to the margin and not the 

individual gambling sale. Under this, ―amount received‖ is the amount 

actually received by the gambling service provider relating to the 

provision of services relating to gambling and ‗prize‘ is the amount of 
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 Council Directive on the common system of value added tax, 2006/112/EC (Nov. 28, 
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 H. J. Glawe Spiel- und Unterhaltungsgeräte Aufstellungsgesellschaft mbH & Co. KG 
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winnings for the same tax period. Where the amount received by the 

gambling service provider is more than what is paid as winnings to the 

player, then the taxable person is required to calculate the output VAT 

wherein the margin is multiplied by the tax faction (applicable VAT rate 

divided by 100 plus the VAT rate).
43

 Therefore, by stating the 

chargeability of VAT as a consumption tax and not as a turnover tax, the 

system intends to tax the consideration for the services.  

The approach followed by modern VAT countries has similar 

effects as the method recommended to be followed in the Indian scenario 

for the valuation of services. The method of determining the taxable base 

value as per Rule 31A of the rules has been disregarded in the 

international picture because of the nature of tax being consumption base 

and not turnover based. There exists a similarity between the VAT margin 

method followed by countries like Australia and New Zealand and what 

has been proposed by the Fitment Committee (Option-1) as mentioned 

above. Therefore, stating the chargeability of VAT as a consumption tax 

and not as a turnover tax is the fundamental idea in such countries in 

regards to taxation of gambling and betting services.  

VII.  CONCLUSION AND RECOMMENDATIONS 

With the introduction of Good and Services Tax and shift from the 

previous VAT regime, various questions have been raised to determine the 

value of supply for services in specific sectors. The taxability of casino 

industry through determination of value of supply is one such issue which 

has invited the attention of the GST department. The operation of CGST 
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Rules mandated the value of supply to be 100% of the bet value placed. 

However, the same stood challenged against Section 15 of the GST Act 

which stated the value of supply to be the price being paid for the services. 

This difference of interpretation became the primary bone of contention 

between the casino operators and the government. The said issue was 

raised before the 36
th

 GST Council which further referred the issue to the 

Fitment Committee. The Committee provided two alternatives. It 

suggested that either the commission charged by casino operator can be 

taken as the value of supply or in cases where commission is not charged, 

100% of the entry fee and 30% of the transaction value can be taken as the 

value of supply. It is therefore submitted that either of the two methods 

suggested by the Fitment committee can be taken into consideration by the 

GST council. These methods will be in tandem with Section 15 of the 

GST Act and international principles/regulations, and the methods will not 

be ultra vires the Act. A change is expected to be brought as expeditiously 

as possible. The present principles laid down are not feasible and this has 

led the casino operators to an utter confusion as to how are they supposed 

to determine their tax liability. 

 



 

 

IMPACT OF BIFURCATION ON GOODS 

AND SERVICES TAX IN THE NEW 

UNION TERRITORIES POST THE 

JAMMU AND KASHMIR 

REORGANIZATION ACT, 2019 

- Abhilasha Mittal and Asma Hussain

 

ABSTRACT 

 

The Goods and Services Tax was introduced in India on the midnight of July 1, 

2017, with the aim to subsume various indirect taxes that were levied at the 

Central as well as the State level. This dual-structure GST model, one of the most 

ambitious reforms that the Indian tax regime has witnessed, was implemented in 

order to create a common national market by bringing down fiscal barriers 

between the States. However, owing to the special autonomous status that the 

State of Jammu and Kashmir was endowed with under Article 370 of the 

Constitution, the new Article 246A vide which the GST Acts were implemented, 

was not automatically applicable to the State. This necessitated the employment 

of special measures in order for the State to join the GST fold. Subsequent to the 

passing of the Jammu and Kashmir Goods and Services Tax Bill, 2017, the 

President of India had promulgated two ordinances, which in effect brought the 

state of Jammu and Kashmir within the domain of the Central and the Integrated 

GST Acts, in consequence, integrating the state with the mainstream Indian 

economy. The recent Jammu & Kashmir Reorganization Act, 2019, bifurcated the 

state into the Union Territories of Jammu & Kashmir and Ladakh. This article 

analyses the impact of the bifurcation on the applicability of GST in the newly 

formed Union Territory of Jammu and Kashmir and Union Territory of Ladakh. It 

also delves into the transition plan that was implemented with the view to allow 

for a smooth transition. It further explores the changes in the registration process 
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for businesspersons that entailed the bifurcation. The article concludes with an 

analysis of various challenges while making a shift from State-specific Acts to 

the Central GST Act. 

 

I. INTRODUCTION 

Historically, the State of Jammu and Kashmir (‗State‘) signed the 

instrument of accession on the condition that the State be allowed to retain 

its autonomy while exercising its power to make decisions, and that any 

central decisions would require the state government‘s approval before 

being made applicable.
1
  

The insertion of Article 370
2
 to the Constitution was made to 

ensure this autonomy to the State. This Article allowed the State to have 

its own constitution and ensured application of all Central laws in the State 

only subject to its passing by the State legislature. Article 35A,
3
 read with 

Article 370, further stated certain exceptions that were applicable with 

respect to the State.  

However, in 2019, the Government of India initiated the 

revocation procedure mentioned in Article 370 itself and revoked the 

special status of the State. The Hon‘ble President of India, Mr. Ram Nath 

Kovind, issued an order under Article 370, thereby bringing the State 

under President‘s Rule.
4
 Since the repealing of the Article required special 

measures, new clarificatory clauses were added to Article 367 in order to 

                                                           
1
 Instrument of Accession between Indian Union and Jammu and Kashmir, available at 

http://jklaw.nic.in/instrument_of_accession_of_jammu_and_kashmir_state.pdf  
2
 INDIA CONST. art. 370.  

3
 Id., art. 35A. 
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 The Constitution (Application to Jammu and Kashmir) Order, 2019. 
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aid the interpretation of certain specific terms.
5
 As a consequence, the 

State was divided into two Union Territories (―UT‖) – The Union 

Territory of Jammu & Kashmir and the Union Territory of Ladakh.
6
 This 

transition has been riddled with several practical problems within the UTs, 

one of them being the application of Central laws in the newly formed 

UTs. 

II. INDIRECT TAXATION IN JAMMU AND KASHMIR PRE-

BIFURCATION 

The State, being autonomous, did not have direct application of 

any Central laws. In other words, laws that were passed by the Indian 

Parliament were voted upon by the State legislature of Jammu and 

Kashmir before the same was applied to the entire State. The first law with 

respect to indirect tax in the State was the Central Sales Tax Act, 1956. 

The Act aimed to regulate and govern the sale and purchase of goods in 

inter-state commerce or trade, or outside a state or in the course of import 

or export. The Act listed the industries which were liable to pay the sales 

tax. It also established the relevant authorities in the States that were 

responsible for levying and collecting the tax. Lastly, the Act laid down 

the scope of penalties to be levied on the taxpayer if they fail to discharge 

their liabilities under the Act. Apart from the general rules that have been 

stated above, the Act also made provisions for goods that were given 

                                                           
5
 The Constitution (Application to Jammu and Kashmir) Order, 2019 C.O. 272. 

6
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special importance, and the liability if the obligations for the same were 

not met.
7
  

The second indirect tax law that was implemented in the State was 

the Jammu and Kashmir General Sales Tax Act, 1962. While the Central 

Sales Tax Act was implemented with the aim to tax the sale and purchase 

of goods in the course of inter-state commerce or trade, the 1962 Act was 

implemented to levy a general tax on the sale or purchase of goods in the 

State and for other related matters. The Act established the relevant 

authorities for levying this tax. It also specified exceptional circumstances 

where an individual or a company would be exempted from this tax. A 

noteworthy provision of this Act was the special provision in the interest 

of industrial development in the State. It empowered the State 

Government to make policies for deferment of payment of admitted or 

assessed tax for a specific class of industries if it was satisfied that it was 

necessary and expedient to do so in the interest of industrial development.
8
  

The Jammu and Kashmir Passengers Taxation Act, 1963 was 

another legislation, implemented with the intention of taxing the 

passengers that were who travelled by road in motor vehicles. The Act 

provided for the procedure for levy of tax and created a provision for 

payment of tax in lump sum amount. It also provided for certain 

exemptions which could only be approved by the State Government. 

Lastly, the Act provided for penalties for non-compliance, a list of 
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 Central Sales Tax Act, 1956, No. 74, Acts of Parliament, 1956. 
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offences and prosecution procedure.  This Act also provided for certain 

exceptions which the Government could exercise at its discretion.
9
  

The Jammu and Kashmir Entry Tax on Goods Act, 2000 was 

legislated to provide for levy of entry tax on goods in the State. The Act 

barred the import of scheduled goods that exceeded the amount prescribed 

by the State Government, except in exceptional circumstances, for 

example, when a bill of sale, a delivery note or a declaration was 

presented. It may be said that this Act was implemented in furtherance of 

the Jammu and Kashmir General Sales Tax Act, 1962, as the redressal 

mechanism was similar in both the Acts.
10

  

The year 2005 was an important year in terms of taxation laws for 

the State as two new Acts were implemented. The first was the Jammu and 

Kashmir Value Added Tax Act, 2005. This Act was to provide for the levy 

and collection of Value Added Tax on the sale and purchase of goods in 

the State. It defined the relevant authorities for the purposes of the Act as 

well as their powers under specific circumstances, the incidence and levy 

of tax under different categories, and methods of computation for different 

transactions such as sale and purchase, and payment and recovery of tax 

with penalties and interests in the relevant situations. A unique provision 

that was incorporated in this Act was the establishment of a Special 

Investigation Unit. The main function of this Unit was to carry out 

investigations or hold enquiries where there was a reason to believe that 
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 Jammu and Kashmir Passengers Taxation Act, 1963, No. 12, Acts of Legislative 

Assembly of State of Jammu and Kashmir, 1963. 
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the evasion of tax had taken place, and furnish a report in respect of the 

same to the supervising authority.
11

  

The second Act in line was the Jammu and Kashmir Motor Spirit 

and Diesel Oil (Taxation of Sales) Act, 2005. This Act levied a tax on the 

retail sale of motor spirit and diesel oil. This Act incorporated a provision 

for the levy of tax on the first sale after the import of motor spirit and 

diesel oil into the State. It provided a section for the relevant authorities 

that were to be approached in case of any doubts or confusion with regard 

to the Act. It also provided a penalty section for defaulters in payment of 

this specific tax and in cases of unauthorized sale of the goods covered by 

the Act. Lastly, this Act also created an investigation procedure where the 

power to conduct such an investigation was in the hands of an officer, not 

below the rank of Petrol Taxation Officer. This power also included the 

power to detain and arrest any person with respect to whom the officer had 

a reason to believe that he/she is guilty of an offence punishable under the 

Act.
12

  

III. APPLICABILITY OF GST IN JAMMU & KASHMIR PRE-

BIFURCATION 

After the insertion of Article 246A to the Constitution, vide the 

Constitution (One Hundred and First Amendment) Act, 2016,
13

 the Union 

as well as all the States have been granted concurrent power to legislate, in 
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 Jammu and Kashmir Value Added Tax Act, 2005, No. 4, Acts of Legislative Assembly 

of State of Jammu and Kashmir, 2006.  
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 Jammu and Kashmir Motor Spirit and Diesel Oil (Taxation of Sales) Act, 2005, No. 5, 

Acts of Legislative Assembly of State of Jammu and Kashmir, 2005. 
13

 INDIA CONST. art. 246A, vide The Constitution (One Hundred and First Amendment) 

Act, 2016. 
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order to levy Goods and Services Tax (‗GST‘). In addition to this, the 

Parliament of India has been granted exclusive power to make laws with 

respect to inter-state supply of goods or services or both.
14

 The 

implementation of GST Acts was carried out vide the insertion of a new 

Article
15

, therefore, it did not require any corresponding entry in either of 

the three lists, i.e., the Union, State or the Concurrent List, in order to 

empower the Centre or the State or both to levy GST. However, owing to 

the special autonomous status that the State of Jammu and Kashmir was 

endowed with under Article 370 of the Constitution, the new Article 246A 

in the Constitution did not automatically become applicable to the State, 

and special measures had to be taken before the State could join the GST 

fold. 

On 6
th

 July 2017, the President of India gave assent to the 

Constitution (Application to Jammu and Kashmir) Amendment Order, 

2017,
16

 in effect marking the first step towards the adoption of GST 

regime by the State of Jammu and Kashmir, and thereby making the One 

Hundred and First Amendment applicable to the State of Jammu and 

Kashmir as well. Ensuing this, the State passed the Jammu and Kashmir 

Goods and Services Tax Bill, 2017,
17

 which empowered the State to levy 

State GST on intra-state supplies with effect from 8th July, 2017. 

                                                           
14

 Id.  
15

 INDIA CONST. art. 246A, vide The Constitution (One Hundred and First Amendment) 

Act, 2016. 
16

 Constitution (Application to Jammu and Kashmir) Amendment Order, 2017, C.O. 269, 

available at http://www.jakfinance.nic.in/GST_2017/presidential%20Order.pdf.  
17

 Jammu and Kashmir Goods and Services Tax Bill, 2017, available at 

http://jakfinance.nic.in/GST_2017/SRO%20282%20dated%2008.07.2017%20GST_RUL

ES%202017%20with%20forms.pdf.  
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Simultaneously, two ordinances
18

 were promulgated by the 

President of India that brought the State of Jammu and Kashmir within the 

domain of the Central Goods and Services Tax Act, 2017 and the 

Integrated Goods and Services Tax Act, 2017, with effect from 8th July, 

2017, thereby integrating the State of Jammu and Kashmir with the 

mainstream Indian economy. 

IV. THE JAMMU AND KASHMIR REORGANISATION ACT, 2019 

The Jammu & Kashmir Reorganization Act, 2019 was enacted in 

order to bifurcate the State of Jammu & Kashmir into two Union 

Territories, namely, the Union Territory of Jammu & Kashmir and the 

Union Territory of Ladakh, necessitating the numerous changes – both 

legislative as well as administrative. The Reorganization was effective 

from 31st October 2019.
19

  

The Jammu and Kashmir Re-organization (Removal of 

Difficulties) Order, 2019,
20

 provides that the Jammu & Kashmir Goods 

and Services Tax Act, 2017 shall be applicable in the UT of Jammu & 

Kashmir for the levy of State GST in respect of transactions taken place 

therein,
21

 and the Union Territory Goods and Services Tax Act, 2017 

would be applicable in the UT of Ladakh.
22

 

                                                           
18

 The Central Goods and Services Tax (Extension to Jammu and Kashmir) Ordinance, 

2017 and the Integrated Goods and Services Tax (Extension to Jammu and Kashmir) 

Ordinance, 2017. 
19

 J & K Reorganization Act, 2019, object and purpose. 
20

 Jammu and Kashmir Reorganisation (Removal of Difficulties) Order, 2019, available 

at https://www.scconline.com/blog/post/2019/10/31/jammu-and-kashmir-reorganisation-

removal-of-difficulties-order-2019/.  
21

 Id., ¶ 7. 
22

 Id. 
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As per Section 13 of the Reorganisation Act 2019 – ―On and from 

the appointed day, the provisions contained in article 239A, which are 

applicable to ―Union territory of Puducherry‖, shall also apply to the 

―Union territory of Jammu and Kashmir.‖
23

 

This implies that the UT of Jammu & Kashmir would hold an 

equivalent status like that of a State akin to that of Puducherry, with its 

own Legislative Assembly and partial statehood. This also becomes 

relevant through Section 4 of the Reorganization Act,
24

 which is titled 

‗Formation of UT of Jammu & Kashmir with Legislature‘.  

With the coming of the Finance Bill of 2020, the definition of 

‗Union Territory‘ under the Central Goods and Services Tax Act, 2017 has 

been amended to include Ladakh.
25

 However, even prior to this 

amendment, it was clear from the conjoint reading of Section 1(2),
 
 

Section 2(8),
 
 and Section 2(10), of the Union Territory Goods and Service 

Tax Act (‗UTGST‘) that Ladakh would fall within the ambit of ―Other 

Territory‖ under Section 1. Section 1(2)
26

 lays down the territories where 

the UTGST Act is applicable, and it includes ‗other territories‘. Section 

2(8)
27

 defines the term ‗Union Territory‘. Section 2(10) states that any 

words or expressions that which have not been defined under the UTGST 

Act shall be assigned the same meaning as under the CGST Act, the IGST 

Act, the SGST Act, and the Goods and Services Tax (Compensation to 

                                                           
23

 J & K Reorganization Act, 2019, § 00313.    
24

 Id., § 4. 
25

 Finance Bill, 2020, cl. 116, available at 

https://www.indiabudget.gov.in/doc/Finance_Bill.pdf.  
26

 Union Territory Goods and Services Tax Act, 2017, No. 14, Acts of Parliament, 2017, 

§ 1(2). 
27

 Id., § 2(8). 
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States) Act.
28

 Ladakh Kargil and Leh were districts prior to the 

bifurcation, and were not covered under the definition of State or Union 

Territories under sub clauses (a) to (e) of Section 114 of the CGST Act. 

Therefore, by implication, Ladakh was considered to be a UT for the 

purpose of GST within the ambit of ‗other territories‘ as per Section 1(2) 

of the UTGST Act even prior to the said amendment, and was to be 

directly administered by the Centre, and could fall within the purview of 

Article 240 of the Constitution.  

V. TRANSITION PLAN 

Post the abrogation of Article 370 of the Constitution and creation 

of two new Union Territories, a plan which was to be followed till 31
st
 

December, 2019, was laid down, in order to ease the transition for the 

taxpayers with respect to the State of Jammu and Kashmir.  

The most relevant Notification in this regard is Notification No. 

62/2019-Central Tax, which was issued on 26
th

 November, 2019. It 

notifies the transition plan with respect to Jammu and Kashmir 

reorganization with effect from 31
st
 October 2019. The transition plan 

applies to the class of persons whose principal place of business, or place 

of business, was in the erstwhile State of Jammu and Kashmir till 30th 

October, 2019, and it now lies in either the UT of Jammu and Kashmir or 

in the UT of Ladakh from 31st October, 2019 onwards, shall follow the 

following special procedure till the 31st day of December, 2019 (the 

transition date) –  

                                                           
28

 Id., § 2(10). 



154          RGNUL FINANCIAL AND MERCANTILE LAW REVIEW   [GST SPL. ED. 

The said class of persons shall determine the relevant tax period as 

per Section 2(106) of the Central Goods and Services Tax Act, 2017. 

Furthermore, October 2019 and November 2019 shall be read as 1
st
 

October 2019 to 30
th

 October 2019 and 31
st
 October 2019 to 30

th
 

November 2019 respectively for the purposes of any of the provisions of 

the said Act. The taxpayers will also have to pay the appropriate 

applicable tax in the return under Section 39 of the Central Goods and 

Services Tax Act, 2017 irrespective of the particulars of the taxes written 

down in the invoices or other documents for the period from 31
st
 October 

2019 till the transition date. 

This implies that there are some adjustments that have been allowed 

in GSTR-3B. The first is the option to transfer the input tax credit from the 

registered GSTIN in the state to the new GSTIN in the UT of Ladakh or 

Jammu and Kashmir from 31st October, 2019 by following the procedure. 

The first step is that the said class of persons shall intimate the 

jurisdictional tax officer of the transferor and the transferee regarding the 

transfer of input tax credit, within one month of obtaining new 

registration. The input tax credit shall then be transferred on the basis of 

ratio of turnover of the place of business in the UT of Jammu and Kashmir 

and in the UT of Ladakh. This transfer will be carried out through the 

return under Section 39 of the said Act for any tax period before the 

transition date. 

Furthermore, the balance of State taxes in electronic credit ledger of 

the said class of persons, whose principal place of business lies in the UT 

of Ladakh from the 31
st
 October 2019, shall be transferred as balance of 

UT tax in the electronic credit ledger. Some exceptions have also been 
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provided for under the transition plan. For instance, the persons who deal 

or will be dealing in the inter-state supplies between the Union Territories 

of Jammu and Kashmir and UT of Ladakh from 31
st
 October 2019 till the 

transition date would not be required to take compulsory registration under 

Section 24(i) of the Central Goods and Services Tax Act, 2017. 

VI. MEASURES TO EASE THE TRANSITION PROCESS 

There were several implementation problems that had not been 

anticipated by the Central Government with respect to filings for GST 

purposes. After the transition plan was formalized, it became clear that the 

taxpayers needed more time than what was apprehended by the 

authorities.
29

 The Government, through the Central Board of Indirect 

Taxes and Customs, issued various notifications specifying special 

procedure to be followed till 31
st
 of December 2019, by registered persons 

who have businesses in the Union Territories of Jammu & Kashmir and 

Ladakh to allow for a smooth transition process.  

The Department, vide Notifications 57/2019 to 62/2019 notified 

that the registered persons whose principal place of business was in the 

State of Jammu and Kashmir, were granted an extension till 30
th

 

November, 2019 to furnish returns in FORM GSTR-1 for the months of 

July 2019 to October 2019.
30

 This was only applicable to businesses who 

had an aggregate turnover of over ₹ 1.5 crore in the preceding or the 

                                                           
29

 The dates decided for filing under the transition plan were further extended vide 

Notifications 63/2019 to 67/2019 – Central Tax (Dec. 12, 2019), available at https://cbic-

gst.gov.in/central-tax-notifications.html.  
30

 Notification Nos. 57/2019 and 58/2019 - Central Tax (Nov. 26, 2019), available at 

https://cbic-gst.gov.in/central-tax-notifications.html.  



156          RGNUL FINANCIAL AND MERCANTILE LAW REVIEW   [GST SPL. ED. 

present financial year. Further, an extension was also granted to the 

GSTINs registered in the State of Jammu and Kashmir till 30
th

 November, 

2019 for furnishing of returns in FORM GSTR-7 and FORM GSTR-3B.
31

 

However, vide Notification Nos. 63/2019 to 67/2019 – CT,
32

 the 

abovementioned due date, i.e., 30
th

 November, 2019 was further extended 

till 20
th

 December, 2019 for furnishing of returns in FORM GSTR-1, 

FORM GSTR-7 and FORM GSTR-3B.   

VII.  REGISTRATION PROCESS FOR BUSINESSES IN THE 

NEWLY FORMED UNION TERRITORIES  

Apart from furnishing of returns, there were confusions with respect 

to the registration process for GSTs. The businesses with GSTINs 

registered in the State of Jammu and Kashmir could now fall within the 

jurisdiction of either of the two Union Territories post the bifurcation. The 

anticipation of an administerial shift between the two Union Territories 

made it imperative for the taxpayers to be cognizant of the tax 

implications that this reform would entail. 

As discussed above, Jammu & Kashmir is a UT with a legislature, 

and has a status equivalent to that of a state. In view thereof, the UT may 

continue to levy SGST and CGST for intra-state supplies. However, 

supplies made from Jammu & Kashmir to Ladakh and vice versa shall be 

treated as an inter-state supply, and therefore IGST shall be charged on 

                                                           
31

 Notification Nos. 60/2019 and 58/2019 - Central Tax, available at https://cbic-

gst.gov.in/central-tax-notifications.html. 
32

 Notifications Nos. 63/2019 to 67/2019 – Central Tax (Dec. 12, 2019), available at 

https://cbic-gst.gov.in/central-tax-notifications.html. 
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them.
33

  Therefore, in cases where the place of business lies solely in the 

UT of Jammu & Kashmir, the Jammu & Kashmir GST Act shall be 

applicable. It may be inferred from notification no. 62/2019-CT
34

 that 

taxpayers would be permitted to operate under the pre-existing 

registration. Further, since the UT of Ladakh is formed without a 

legislature, UTGST and CGST would be levied on supplies made in 

Ladakh. It may be inferred from notification no. 62/2019-CT
35

 that where 

the place of business exclusively lies in the UT of Ladakh, all the 

taxpayers supplying goods and services from the said UT would be 

required to get a registration under the Union Territory GST Act, or they 

may be allowed to migrate.  

Lastly, in the instance where the place of business lies in both the 

Union Territories as a consequence of the bifurcation, with respect to 

place of business in the UT of Ladakh, the taxpayers will be required to 

obtain fresh registration under the UTGST Act. However, with respect to 

place of business in the UT of Jammu & Kashmir, the taxpayers may be 

permitted to operate under the pre-existing registration.
36

  

In light of the above implications, it is clarified that, with effect 

from 31
st
 October, 2019, all supplies between persons (including distinct 

persons) located in Jammu & Kashmir and Ladakh shall be treated as 

                                                           
33

 Integrated Goods and Services Tax Act, 2017, § 7. 
34

 Notification No. 62/2019-Central Tax (Nov. 26, 2019), available at: 

http://www.cbic.gov.in/resources//htdocs-cbec/gst/notfctn-62-central-tax-english-

2019.pdf;jsessionid=1FBDAA6FCA78C28C49C9E450BAE0D68A. 
35

 Id. 
36

 Id. 
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inter-state supplies, subject to other provisions of law, and would therefore 

attract the levy of IGST.
37

 

VIII. CONCLUSION 

The application of GST to the newly formed UTs, being fairly new 

reform, is still riddled with implementational issues and confusions. It is 

evident that as a consequence of the bifurcation there is a need for separate 

state codes for UT of Kashmir and UT of Ladakh. However, the UT of 

Ladakh has not been allotted a separate Code as of today.  

Clause 2(ii) of the Notification,
38

 mandates the registered 

taxpayers to pay the appropriate applicable tax under Section 39 of the 

JKGST Act, 2019,
39

 irrespective of the specifications of taxes levied in 

invoices and other similar documents that have been issued from 31
st
 

October, 2019 till the transition date. However, the term ‗appropriate 

applicable tax‘ is vague and open to interpretation.  

The businesses with GSTINs registered in the State of Jammu and 

Kashmir could, at their option, transfer the input tax credit till 30
th

 

October, 2019 to the new GSTIN in the Union Territory where their 

principal place of business would lie from 31
st
 October, 2019. In author‘s 

view, it should be imperative to transfer the balance of both CGST and 

SGST to new GSTIN.  

The implementation of the GST Acts in the UTs of Jammu & 

Kashmir and Ladakh has been a difficult and tedious process. There exist 

                                                           
37

 Id. 
38

 Id.  
39

 Jammu and Kashmir Goods and Services Tax Act, 2017, No. 5, Acts of Legislative 

Assembly of State of Jammu and Kashmir, 2017, § 39. 
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enumerable issues that require clarification. However, the implementation 

of GST is one of the most ambitious and the largest reform that the Indian 

tax regime has witnessed. In due course, the existing problems will be 

acknowledged and addressed, allowing for a uniform, efficient, and 

effective taxation regime. 
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